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April 14, 2003
Michael Sclafani, Appeals Clerk
Waste Management Council
C/o DES, Waste Management Division
6 Hazen Drive Hand-delivered

P.0. Box 95
Concord, NH 03302-0095

Re: NHDES-WMD Standard Permit #DES-SW-SP-03-002

Dear Clerk Sclafani:

Enclosed please find the Notice of Appeal of the Town of Bethiehem, filed
pursuant to RSA 149-M:8 and RSA 21-0:14. Please do not hesitate to contact me if you
have any questions. Pursuant to Env-WMC 202.03, we have enclosed 20 sets of all
documents filed, including this letter.

Sincerely,

C. Town of Bethlehem
Robert Monaco, Acting Commissioner
Dr. Philip O’Brien, Director Waste Management Div.
Michael Guilfoy, Acting Section Supervisor, Waste Management Div.
Bryan Gould, Esq.
File

One Butirick Road + P.O. Box 1107 + Londonderry, NII 03053 + 603.432.9566 - 603.432.7419 (fax)
E-mail: Bkeith@boutinlaw.com

Web site: www.houtinlaw.com
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dae,

April 10,2003

Waste Management Couneil !
C/o DES, Wasts Management Division

6 Hazen Drive -

PO Box 95

Concord, NH 03302-0095

" To Whom It Méy Concern:

‘Pursuant to Eny-WMC 203.13(b), the Town of Bethichem hereby authorizes our Town's Legal
Counsel, Boutin & Associates, P.L.L.C.. 1o represent the Town in its appeal to the Waste
Management Council. This includes any and all appearancesibefote the Councll regarding our
appeal of NHDES's Issuance of the Stage [V Standard Permr* to North Country Environmental
mervices, Inc.. i
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THE STATE OF NEW HAMPSHIRE
DEPARTMENT OF ENVIRONMENTAL SERVICES
WASTE MANAGEMENT COUNCIL

IN RE: NORTH COUNTRY ENVIRONMENTAL SERVICES, INC.

Standard Permit No. DES-SW-SP-03-002

NOTICE OF APPEAL TO THE WASTE MANAGEMENT COUNCIL
OF THE STAGE IV PERMIT ISSUED BY THE
NEW HAMPSHIRE DIVISION OF ENVIRONMENTAL SERVICES TO
NORTH COUNTRY ENVIRONMENTAL SERVICES, INC.

The Town of Bethlehem, (the “Town”) by and through its counsel, Boutin & Associates,
P.1.L.C,, files this Notice of Appeal, appealing the issuance by the New Hampshire Department
of Environmental Services, Waste Management Division (“NHDES-WMD?”) of a Standard Solid
Waste Facility Permit to North Country Environmental Services, Inc. (“NCES”) for a new Stage
IV landfill, and in support thereof states:

Parties and Jurisdiction

The Town of Bethlehem, New Hampshire is an incorporated municipality within the
State of New Hampshire with a mailing address of 2155 Main Street, P.O. Box 189, Bethlehem,
NH, 03574.

The Waste Management Division of the New Hampshire Departinent of Environmental
Services, with an address of 6 Hazen Drive, Concord, NH 03301, on or about March 13, 2003,
issued Standard Permit No. DES-SW-SP-03-002 to North Country Environmental Services, Inc.
(NCES) for a new solid waste facility, known as Stage IV, located on Trudeau Road in
Bethlehem, New Hampshire.



This Council has jurisdiction to hear this appeal pursuant to RSA 149-M:8, RSA 21-0:9,
RSA 21-0:14, RSA 541, and Env-WMC 203.03, and the Town of Bethlehem, an aggrieved
party, now appeals the NHDES-WMD issued Standard Permit.

1. Relief Sought

The Town of Bethlehem, seeks reversal of the decision by the NHDES-WMD to issue a
Standard Permit to NCES for Stage [V on the following grounds:

A. NHDES-WMD’s public benefit defermination failed to consider the Town’s
position against further expansion of the landfill in confravention of RSA 149-M:11(IV).

B. NHDES-WMD erred in issuing the permit as the the application does not meet the
RSA 149-M:11 criteria.

L RSA 149-M:11(IX) requires NHDES-WMD to deny an application if it
does not meet the criteria under RSA 149-M:11(III)(a). The Town appeals NHDES-WMD’s
determination that the application meets a short-and long-term capacity shortfall under RSA 149-
M:11(IIT)(a).

1I. The NHDES-WMD erred when it interpreted RSA 149-M:11(V)(c) and
(d) to include only those landfills that had valid standard permits.

TII. The NHDES-WMD erred in issuing the permit because the facility does
not assist the state in achieving the implementation of the hierarchy and goals under RSA 149-
M:2 and M:3, as required under RSA 149-M:11(IIT)(b).

C. NHDES-WMD erred when it did not require NCES to correct its incomplete
application pursuant to RSA 149-M:9(X) and Env-Wm 314.07.
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D. NHDES-WMD erred when it refused to grant the Town’s request for a Second
Public Hearing under RSA 149-M:11(IV).

2. Legal Name and Address of Appellant:

The Town of Bethlehem, New Hampshire, with a mailing address of 2155 Main Street,
P.O. Box 189, Bethlehem, NH, 03574. The Board’s designated representative is the law firm of
Boutin & Associates, P.L.L.C., and its attorneys: Edmund J. Boutin, Brenda E. Keith, and
Steven A. Clark, all of 1 Buttrick Road, P.O. Box 1107, Londonderry, NH, 03053.

3. Statement of the Facts:

Brief History of the Landfills in Bethlehem

rThe North Country Environmental Servcies, Inc. has had three Stages of landfills
permitted by NHDES-WMD sited on Trudeau Road in the Town of Bethiehem, New Hampshire.
NCES owns approximatly 105 acres on Trudeau Road, parts of which were purchased at
different times. NCES operates its current landfill stages with local approvals inlcuding a 1977
Variance and a 1987 Special Exception. The areal extent of those local approvals were litigated
in 1998 — 2001 in the Grafton County Superior Court and New Hampshire Supreme Court. The
Courts held that NCES has the potential use of 51 acres for landfilling purposes.” Bethichem
believes that any further expansion or new landfill outside of those 51 acres requires further local
approvals. The extent of those local approvals necessary is currently being litigated in the

Grafton County Superior Court.”

1 NCES v. Bethlehem, Dockets #98-E-141 and #98-E-151 (“NCES I”) (affirmed by NCES v. Bethlehem, 146 N.H,
348 (2001)).
2 NCES v, Bethlehem, Docket #01-E-0177.




In 1987, the Bethlehem Town Meeting adopted a zoning amendment, which prohibited
landfills in the Town unless they were publicly owned. See Exhibit B. In 1989, Consumat
Sanco, Inc. (NCES’s predecessor-in-interest) purchased a parcel, which abutted the 51-acre
landfill. See Exhibit C. This parcel is now the area into which NCES seeks to expand via the
Stage IV application just approved by NHDES-WMD. In 1992, the Town further amended its
zoning ordinance to prevent the expansion of landfills unless they were publicly owned. See
Exhibit D. The Town’s position is that NCES cannot expand or construct a new landfill outside
the 51 acres. The footprint of Stage IV is outside the 51 acres. The Town also takes the position
that its Site Plan Review Regulations are applicable to any construction inside and outside the 51

acres.

On March 14, 2000, the Bethlehem Town Meeting adopted a height ordinance, indicating
that; “. .. no solid waste disposal facility shall have a height exceeding 95 (ninety-five) feet.”
See Exhibit E. On March 17, 2001, the Town Meeting further amended the Town’s Zoning
Ordinance by adding, “. . . no solid waste disposal facility shall have a height exceeding 95
(ninety-five) feet above the natural and undisturbed contour of the land under any existing or
future landfill.” Seg Exhibit F. The Town takes the position that its height restriction is

applicable to the entire 105-acre parcel.

The Stage IV Permit

On April 3, 2002, NCES submitted to NHDES-WMD an application for a new landfill, to
be known as Stage TV. (On file with NHDES-WMD, and shall be submitted into evidence by the
Division pursuant to Env-WMC 203.20(f)). The NHDES-WMD reviewed the application for
technical completeness and issued a comment letter on or about June 3, 2002. NCES responded
to the NHDES-WMD's completeness review comments on or about June 28, 2002, NHDES-
WMD held a public hearing on October 8, 2002, attended by more than 50 people, all but one of
whom spoke against issuing a Stage IV Permit. The NHDES-WMD received additional written
testimony through November 5, 2002, including a submission by the Town of Bethlehem,



through its legal counsel, Boutin & Associates, P.L.L.C. and its engineering firm, Aries
Engmeering, in which the Town challenged the applicant’s capacity needs analysis. See Exhibit
G. The NHDES-WMD continued to receive written testimony through March of 2003. The
Town’s engineer submitted fiirther comments on “Permitted and Potential Disposal Capacity,”
dated December 10, 2003. See Exhibit H. NCES, through its counsel, also filed a report. See
Exhibit L.

The Town, through its counsel, filed a Motion to Stay the Proceedings with NHDES-
WMD on October 8, 2002. See Exhibit J. The motion requested that the NHDES-WMD put the
application on hold until the pending litigation was decided in Grafion County Superior Court,
challenging NCES’s plan to build Stage IV outside of an area approved for landfill use. The
motion also asserted that nothing in RSA 149-M affects any obligation on the part of NCES to
obtain local approvals. The NHDES-WMD, through the Attorney General’s Office, rejected the
Town’s motion, but indicated that the NHDES-WMD would consider the contents of the motion-

as public comment. See Exhibit K.

The Town, through its Board of Selectmen, requested an additional public hearing, more
than once, including a request after it discovered that it did not have supplemental materials
submitted to the NHDES by NCES. See Exhibit L. The NHDES denied the Town’s request, and
on March 13, 2003, the NHDES-WMD approved the Stage IV permit. See Exhibit A. The
NHDES-WMD issued its response to the public comments on the same day it issued the penﬁit.
See Exhibit M. It also issued its own Capacity Needs Analysis dated March 7, 2003. See
Exhibit N. '

The Stage I'V standard permit Terms and Conditions included, inter alia, under § 7(f)
Determiantion of Public Benefit that NCES’s proposed facility met the public benefit
requirements under RSA 149-M:11, III and V. The permit under § 7(f) did not cite RSA 149-
M:11, IV.




Decision of Order which is Being Appealed:

|

Standard Permit #DES-SW-SP-03-002 (See Exhibit A attached).

Respectfully submitted,
TOWN OF BETHLEHEM
By Its Attomeys,

BOUTIN & ASSOCIATES, P.L.L.C.

Date: April 14, 2003

One Buttrick Road

P.O. Box 1107
Londonderry, NH 03053
(603) 432-9566

CERTIFICATE OF SERVICE

I, Brenda E. Keith, Esquire, hereby certify that I made service of the foregoing Appeal by
mailing a copy of the same, postage prepaid, to: Robert Monaco, Acting Commissioner New
Hampshire Department of Environmental Services, Dr. Philip O’Brien, Director of Waste
Management Division, Michael Guilfoy, Acting Section Supervisor, Waste Management
Division, Town of Bethlehem, and Bryan K. Gould, Esquire, counsel for North Country
Environmental Services.

Date: April 14, 2003




A.

THE STATE OF NEW HAMPSHIRE
DEPARTMENT OF ENVIRONMENTAL SERVICES
WASTE MANAGEMENT COUNCIL

IN RE: NORTH COUNTRY ENVIRONMENTAL SERVICES. INC.
Standard Permit No. DES-SW-SP-(33-002

MEMORANDUM IN SUPPORT OF APPEAL

THE NHDES FAILED TO CONSIDER THE TOWN’S POSITION
AGAINST FURTHER EXPANSION OF THE LANDFILI, UNDER ITS
PUBLIC BENEFIT ANALYSIS IN CONTRAVENTION OF RSA 149-

M:11(1V).

The standard permit issued by NHDES determined that Stage IV serves a public

benefit. Paragraph 7(f) Determination of Public Benefit indicated:

As required by RSA 149-M:11, III and V, the Department has reviewed the
projected 20 year solid waste disposal capacity needs for the state of New
Hampshire in the short-term and the long-term on the date the permit was issued,
the type, size, and location of the facility, the extent to which this facility can
satisfy that need; and waste diversion activities of the applicant as outlined in its
application. Based on this review the Department has determined that this facility
can provide a substantial public benefit, as required by RSA 149-M:11 (X).

The NHDES-WMD erred, however, in its determination analysis, as the Department

completely ignored RSA 149-M:11(IV)(a). Not only did the Department fail fo consider

the voluminous testimony, both verbal and written, showing that the local community

was firmly against the issuance of the Stage I'V permit, the Department did not even give

a cursory review of the requirement to consider the Jocal communities positions.

RSA 149-M:11(IV) indicates that the “department shall also consider as part of

its public benefit determination: (a) The concerns of the citizens and governing bodies




of the host municipality . . .” (emphasis added). The statute uses the words “shall
consider” it does not say “may consider.” Generally, the use of the word “shall” in a

statutory provision is a command, requiring mandatory enforcement. New Hampshire

Dept. of Resources and Economic Development v. Dow, 148 N.H. 60 (2002), City of

Manchester v. Doucet, 133 N.H. 680, 683 (1990). Martino v. Dept. of Labor

Compensation Appeals Board, 138 N.H. 612, 615 (1984). RSA 149-M:11(1V)(a) is such

a statute. The plain language of the statute commands that the NHDES-WMD consider
the concerns of the host community.

There is not one shred of evidence that even suggests the NHDES-WMD
considered the concerns of the citizens and governing bodies of the host municipality.
The Permit itself is evidence that the NHDES-WMD failed to address RSA. 149-
M:11(IV). A reasonable inference from the language contained in Y7(f) is that NHDES-
WMD does not even believe it is required to address the concerns of the host
municipality, otherwise it would have included in its first sentence “as required by RSA
149-M:11, IIT, IV, and V . . .” instead of only citing RSA 149-M:11, IT and V. The
omission is glaring. The omission is contrary to the statute and the WMD’s rules, and is
both arbitrary and capricious. The omission is enough evidence in and of itself to meet
the burden of proof required by Env-WMC 203.16 to overturn WMD’s issuance of the
Stage IV pennit.

Had the NHDES-WMD followed the requirements of RSA 149-M:11(IV)(a), and
actually considered the concerns of the citizens and governing bodies of the host
municipality, it could not have determined that Stage IV met the public benefit

requirement. The zoning ordinances of the Town of Bethlehem, which remain in place



today, prohibit the expansion or siting of new landfills in the Town. See Exhibits B and
D. That prohibition was adopted prior to NCES’s acquisition of much of the land where
Stage IV will be constructed. See Exhibit C. The Public Comment files in the
possession of the NHDES-WMD, and tapes of the October 8, 2002, Public Hearing
contain testimony, both written and oral, that show the host community was both
concerned and strongly opposed to further expansion of the landfill in the Town of
Bethlehem. Those concerns included spoilage of the scenic beauty of their White
Mountain area, seepage into the Ammonoosuc River, numerous and significant odor
problems, and other environmental concerns. These concerns led the Town to adopt a
height restriction for landfills in 2000. See Exhibit E. Photographs taken by the Town’s
engineers illustrate the concerns of the Town’s people over the height issue of the landfill
in light of its location adjacent to the White Mountain National Forest. See Exhibit O.
(See also Public Comments files in the possession of NHDES-WMD).

RSA 149-M:11(IX) provides for an automatic denial of the application for a |
permit if the RSA 149-M:11(1II) criteria is not met. NHDES seems to construe that this
means that if the paragraph I criteria is met that it requires NHDES to issue a permit.
RSA 149-M:11(X) does not, however, mandate the Department to issue a permit if it
determines that an applicant has met the criteria under Paragraph IIl of RSA 149-M:11.
It merely states that the Department must state that determination in any permit issued.
This presumption on the part of NHDES-WMD, that once the Paragraph I1I criteria are
met then the department must issue the permit, completely disregards the concerns of the
host community as required under Paragraph IV. The only way to ignore the clear

unequivocal wishes of the Town of Bethlehem, as evidenced by the Town’s voter-



enacted zoning ordinances, is if the NHDES-WMD is asserting that RSA 149-M
preempts the local ordinance. NHDES-WMD has not asserted preemption under RSA
149-M. See Exhibit M. The issuance of the Stage IV permit by the Department is

contrary to the statute and is arbitrary and capricious.

B. NCES’s APPLICATION DOES NOT MEET THE RSA 149-M:11
CRITERIA TO ISSUE A PERMIT.

RSA 149-M:11(IIl) requires NHDES to determine whether a proposed solid waste
facility provides a substantial public benefit based on certain mandatory criteria being
met, including, inter alia, short- and long-term capacity ﬁeeds, and the ability of the
proposed facility to assist the state in achieving the implementation of the hierarchy and
goals under RSA 149-M:2 and M-3. RSA 149-M:11(1I) requires that the solid waste
capacity needs of the state be met while minimizing adverse environmental, public health
and long-term economic impacts. |

L The NHDES-WMD erred when it determined that the application met the
requirement of a short- and long-term need under RSA 149-M:11(lIT)(a).

The Town appeals the NHDES-WMD issuance of the Standard Permit,
challenging the public benefit finding as to capacity, required under RSA 149-
M:1 I(III)(a). Because RSA 149-M:11(IX) requires the Department to deny an
application if the applicant fails to demonstrate that it satisfies the criteria under
Paragraph II1, the issuance of the Stage IV permit by the Department is contrary to the
statute and is arbifrary and capricious.

Under RSA 149-M:11(III) the Department shall determine whether a proposed



facility provides a substantial public benefit based on, inter alia, “(a) The short- and
long-term needs for a solid waste facility of the proposed type, size, and location to
provide capacity to accommodate solid waste generated within the borders of New
Hampshire . . .” NHDES-WMD, in a “Capacity Needs Analysis” issued on March 7,
2003, has determined that the solid waste needs of the state are currently met through
2013 without issuing the Stage IV Standard Permit. See Exhibit N. This means that
there is no short-term need under RSA 149-M:11(III)(a). NCES is scheduled to
completely fill Stage III in June of 2005. NCES plans to start placing waste in Stage [V
in November of 2004 even though the NHDES Capacity Needs report has determined
there is no short-term capacity need. RSA 149-M:11(I1I)(a) requires the NHDES-WMD
to determine whether a proposed facility provides a substantial public benefit under
criteria including the short- and long-term need for a facility. Because there is no short-
term need through 2013, the issuance of the permit is contrary to the statute and arbitrary
and capricious.

RSA 149-M:11(V)(d) indicates that “[i]f such a shortfall is identified, a capacity
need for the proposed type of facility shall be deemed to exist to the extent that the
proposed facility satisfies that need.” (emphasis added) According to the NHDES-
WMD “Capacity Needs Analysis” report, even with NCES’s Stage IV permit, there
would still be a shortfall after 2013. If the state will still have a capacity shortfall after
2013, then the Stage IV Permit only addresses capacity needs in the short-term. As noted
above, however, the state does not have a short-term shortfall in capacity. The excess
increase in capacity during the adequate disposal capacity years, therefore, does nothing

toward meeting the statutory requirement to ensure that adequate capacity exists within



the state to accommodate the waste generated within the borders of New Hampshire, as
required under RSA 149-M:11(I)(a) and (b). Because the standard permit does not meet
the requirements under RSA 149-M:11(I)(II) or (1II), under RSA 149-M(IX) requires
NHDES-WMD to deny the permit. The Council should therefore overrule the NHDES-

WMD and deny the applicant’s permit.

1T The NHDES-WMD erred when it interpreted RSA 149-M:11(Vi(c) and (d)
to include only those landfills that had valid standard permits.

Under RSA 149-M:11(V)(c), the NHDES-WMD interprets existing capacity to be
all landfill capacity for which there is a valid standard permit. See Exhibit M, p. 10. The
Capacity Needs Analysis report, however, factored in two proposed facilities (NCES’s
Stage IV and Mt. Carberry’s). NHDES-WMD, therefore, erred in not considering that
the Turnkey Landfill Rochester (“TLR”), which can accommodate additional expansion
to meet the long-term capacity shortfall, also has a planned expansion. Although an.
expansion permit has not yet issued, the NHDES-WMD is well aware of the plans.
Further, Turnkey, owned by Waste Management Systems, has its local zoning permits,
including a recently rezoned area to accommodate the planned TLR expansion. See
Exhibit P. It is reasonable to infer from this zoning approval that the local host
municipality’s concerns have been alleviated in the community of Rochester, thereby

meeting the requirement under RSA 149-M:11(IV)(a).

I The NHDES-WMD erred in issuing the permit, because the ability of the
facility does not assist the state in achieving the implementation of the
hierarchy and goals under RSA 149-M:2 and M:3, as required under RSA
149-M:1 1IN D).




RSA 149-M:2 sets out that the goal of the state, by the year 2000, is to achieve a
40% minimum weight diversion of solid waste land-filled or incinerated on a per capita
basis. According to NCES’s Stage I'V application, the state is nowhere near achieving
this goal, as the state is currently achieving only a 23% weight diversion rate. See Stage
IV Application, §X1, p. 14. Because expanding landfill capacity at a time when short-
term capacity needs are being met will do nothing toward achieving a greater weight
diversion rate, the issuance of the permit does not implement the hierarchy and goals
under RSA 149-M:2 and M:3. In order to make up for lost ground, it is not unreasonable
to suspend the issuance of landfill solid waste facility permits until the state makes up for
this lost ground, and to make sure that the goals enunciated in RSA 149-M are met—or at

least progress toward those goals are taken seriously.

C. THE NHDES-WMD ERRED WHEN IT DID NOT REQUIRE NCES TO
CORRECT ITS INCOMPLETE APPLICATION PURSUANT TO RSA 149-
M:9(X) AND ENV-WM 314.07.

Despite the Town bringing to the attention of the NHDES-WMD an omission in
NCES’s Stage IV application, regarding the requirement that the applicant identify and
provide the status of other required permits and approvals, including all local permits or
approvals which are or may be required for the facility, NHDES-WMD never required
NCES to amend its application. See Exhibit Q. RSA 149-M:9(X) indicates that the
Department shall not issue a permit for a solid waste facility unless the facility meets the
terms and conditions required in rules adopted by the Commissioner. NCES failed to

disclose the status of local zoning approvals as required by Env-Wm 314.07. This failure



renders the Stage I'V permit application incomplete. It is not enough that NHDES-WMD
is aware of the current litigation in Grafton County Superior Court between the Town and
NCES regarding local approvals. The NHDES-WMD cannot ignore its own rules. Such
an action by the NHDES-WMD is contrary to the statute and the NHDES-WMD’s rules
and is both arbitrary and capricious. This should be enough evidence in and of itself to
meet the burden of proof required by Env-WMC 203.16 to overturn the NHDES-WMD’s

issuance of the Stage IV permit.

D. THE NHDES-WMD ERRED WHEN IT REFUSED TO GRANT THE
TOWN’S REQUEST FOR A SECOND PUBLIC HEARING.

RSA 149-M:11(IV)(a) requires the NHDES-WMD to hold at least one public
hearing for a facility of this nature. The NHDES-WMD held such a hearing on October
8, 2002. The Town, however, after discovering it did not have a complete version of the
application, requested a second hearing be scheduled. The Town believes that the
NHDES-WMD’s refusal to schedule a second public hearing was arbitrary and capricious
and renews its request for a second public hearing. Read as a whole, RSA 149-
M:11(IV)(a) requires the WMD to consider the concerns of the host municipality’s
governing body. The request of the Board of Selectmen for a second public hearing

should have been granted, and it was in error for NHDES-WMD to deny that request.



”ﬂv?) State of New Hampshire e
DEPARTMENT OF ENVIRONMENTAL SERVICES
6 Hazen Drive, P.O. Box 95, Concord, NH 03302-0095
(603) 271-2900 FAX (603 271-2456

March 13, 2003

Town of Begny
ehe
M | John G pocket 4 §

r. John Gay Exhibit 4 03505
North Country Environmental Services, Inc. it A - WMG
3 Pitkin Court
Montpelier, VT 05602
Subiject: Standard Permit No. DES_-SW-SP-DS-DOZ and Waiver Request Denial

" for North Country Environmental Services Stage IV Development,
Located at Trudeau Road, Bethiehem, NH
Dear Mr. Gay:

Enclosed herewith is Standard Permit No. DES-3W-SP-03-002 which authorizes the footprint of the Stage
IV Development at the above noted location. This permit is issued by the New Hampshire Department of
Environmental Services, Waste Management Division (Department} pussuant to the provisions of RSA 149-M:9
and Part Env-Wm 314 of the New Hampshire Solid Waste Rules (Rules), as adopted October 27, 1997 and
amended December 1, 1988, March 31, 2000, and August 12, 2000.

The waiver request to develop Stage IV over Stage | without a leak detection system designed in
conformance with Env-Wm 2505.07 has been denied. The Department believes that the criteria for waiver in
Env-Wm 202.04 have not been met. Development over Stage | may be accomplished per Permit Condition 5.(b).

Please carefully review all terms and conditions of the permit, including all rules that are cited therein. If
there are any questions concerning any requirement, please contact this office for clarification. Itisimportantthat
you clearly understand all requirements.

Atthis time, your attention is specifically directed to Env-Wm 2804.01(a)(1)b. which requires the permittee
to obtain approval for the applicable design plans and specifications for construction pursuant to the provisions of
a type Il permit modification.

Please maintain a copy of this permit with your facility file records for future reference and conspicuously
post a copy of the permit at the facility. in addition, you should have available a full copy of the New Hampshire
Solid Waste Rules for reference in correctly administering the provisions of your permit. Copies of the Rules are
available from the Fublic Information & Permitting Office at (603) 271-2875 or on the Department's website at
www.des.state.nh.us.

Questions regarding the issuance of this permlt ma

AT

% : .
Michaei E. Guilfoy, P.E., Acting Section Supervisor
Permitting & Design Review Section

Waste Management Division

Enclosure: Solid Waste Management Facility Standard Permit No. DES-SW-5P-03-002
cc: Richard Reed, SWMB / SWMB files ’
PIP
Tawn of Bethiehem
Solid Waste Management District Member Towns:
Town of Dalton
" Town of Easton
. Town of Franconia
. Town of Lancaster
. Town of Littieton
. Town of Sugar Hif: .
Scett Shillaber, P.E.; Sanborn, Head & Associates

http:/fwww.state.nh.us TDD Access: Relay NH 1-800-735-2964
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"\ NEW HAMPSHIRE
DEPARTMENT OF

Environmental
= Services

SOLID WASTE MANAGEMENT FACILITY
STANDARD PERMIT

~ as authorized by the
NH Department of Environmental Services, Waste Management Division {Department)
pursuant to RSA 149-M and Part Env-Wm 314 of the New Hampshire Solid Waste Rules (Rules)

PERMIT/FACILITY IDENTIFICATION:

Permit No.: DES-SW-SP-03-002

Permittee: North Country Environmental Services, Inc.

Facility Name: North Country Environmental Services Stage IV Development

Facility Location: Trudeau Road. Bethlehem, NH; Tax Map 419, Lot No. 1.

Facility Description: The Stage IV Development is a double lined landfill for the disposal of the types of waste

~ listed in Condition 7(d) of the permit and as may be amended subsequent to the issue date of this permit. The

.

footprint will consist of 11.05 acres located to the north of Stages | and Il and will be developed in two phases.
Stage IV will be constructed adjacent to and will tie into the liner system of Stages | and Il. The facility has a
capacity of 2,050,000 cubic yards with a life expectancy of 10.5 years.

Facility Type: Lined Landfill

- Service Type: Commercial

FILE REFERENCE/RECORD OF APPLICATION: A
Date(s} Received: April 03, 2002; June 28, 2002; August 14, 2002; February 28, 2003
WMD Log #(s): 200200068; 200200191; 200200192; 200300057

TERMS AND CONDITIONS: The permittee shall comply with the requiremenis of RSA 149-M, the New

Hampshire Solid Waste Rules, Env-Wm 100-300 & 2100-3700 (Rules) and the attached terms and condltlons
as amended.

AUTHORIZATION: Pursuant io RSA Chapter 149-M and Env-Wm 314, this permit is hereby issued to the
permittee as identified in Section | above fo construct and operate the solid waste management facility identified
in Section | above, subject to the terms and conditions in Section Il above. This authorization is based on
information and representations provided to the Department by the permittee, in documents referenced in
Section Il above. [f the information is false, masleadmg orincomplete, the permit may be revoked or suspended
in accordance with Env-Wm 306.

BY EXERCISING ANY RIGHTS UNDER THIS PERMIT, THE PERMITTEE HAS AGREED TO ALL TERMS
AND CONDITIONS OF THE PERMIT. Failure to comply with these terms and conditions could resuit in civil or
criminai penalties, suspension or revocation of the permit. No liability is incurred by the State of New Hampshire
by reason of any approval of this salid waste facility. Approval by the Depariment is based on pians and

specifications supplied by the permittee. No warranty/guarantee is intended or implied by reason of any advice
given by the Department or its staff.

This permit shall not eliminate the permittee’s obligation to obtain all requisite federal, state or local permits,
licenses or approvals, orto comply with all other applicable federal, state, district and local permits, ordinances,
laws, approvals or oondltlons 0 the facility.

March 13, 2003
Date

AP D@lrector

Weste Management Division
Contact the Waste Management Division, 8 Hazen Drive, Concord, NH [telephone (603)-271-2900] if there are questions.
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Perr_nitfee: North Country Environmental Services, Inc.
Facility Name: North Country Environmental Services Stage !V Development
Facility Location; Trudeau Road, Bethlehem, NH

March 13, 2003

Page 1of5

TERMS AND CONDITIONS

Citations and Definitions: This permit has been prepared on the basis of the New Hampshire
Solid Waste Rules, Env-Wm 100-300 & 2100-3700 (Rules), as adopted on October 29, 1997 and

amended December 1,1998 and March 31, 2000. Accordingly, the meaning of specific terms in
this permit conform to the definitions set forth in Env-Wm 102.

General Requirements:

(a)
(b)
(c)

This facility shall comply with the requirements of RSA 149-M, the Rules, as may be

.amended from time to time, and the tems and conditions of this pemit.

The development and operation of this facility is expected to conform to the proposal
submitted in the penmit application documents cited by Condition 3 of this permit.

Where conflicts may exist between the proposal represented in the permit application and
the terms and conditions of this permit, the terms and conditions of this permit shall apply.

Basis_of Approval/Supporting Documentation: This facility is permitted on the basis of

information provided by the permittee in pemit application documents identified as follows:

(a)

(b)
(c)
(d)
(e)

Standard Landfill Permit Application documents prepared by Sanborn, Head & Associates,
inc. (SHA) on behalf of North Country Environmental Services, Inc. (NCES) (ref: WMD Log
# 200200068; received April 03, 2002), ‘

Completeness review comment response (ref: WMD Log # 200200191; received June 28,

2002)

Notice of Fiiing return receipts (ref: WMD Log # 200200192; received August 14, 2002);
and

Response to technical review (ref: WMD Log # 200300057; received February 28, 2003).

Written ahd oral testimony received at and subsequently to the October 8, 2002 public
hearing. )

Facility Specific Siting Requirements:

(a)

()

This facility shall be sited in compliance with the following requirements, as in effect on the
issue date of this permit: '

)] The landfill siting requirements identified in Env-Wm 2504,

2) The universal siting requirements identified in Env-Wm 2703,

(3) The additional siting requirements identified in Env-Wm 2802, and
(4) All terms and conditions of this permit. '

The footprint of this facility shall be as shown on design plan sheet no. 1 of 28 (entitled
“Stage IV Design North Country Environmental Services, Inc. Bethlehem New Hampshire
Overall Site Plan”) in the permit application documents.

Facility Specific Design Requirements:

(a)

This facility shall be designed in compliance with the folléwing requirements, as in effect
on the issue date of this permit and as may be amended subsequent to the issue date of
this permit: :

) The landfill design requirements identified in Env-Wm 2505;
(2) The universal design requirements identified in Env-Wm 2704,
(3)  The additional design requirements identified in Env-Wm 2803; and
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(b)

(4) All terms and conditions of this permit.

Development over Stage | shall incorporate a liner and leak detection system in
conformance with all applicable requirements of Env-Wm 2505. If aliner system is placed
over Stage |, the permittee shall submit a settlement monitoring plan designed to monitor
the performance of the liner system over Stage |. Such plan shall include:

{1} Monitoring the actual settlement of the liner system over Stage |; and
2) Calculating and/or monitoring the actual strain in the liner system.

8. Facility Specific Consfruction Reguirements:

(a) This facility shall be constructed in compliance with the following requirements, as in effect
" on the issue date of this permit and as may be amended subsequent to the issue date of
this permit:

(1) The landfill construction requirements identified in Env-WWm 2505;

(2) The additional construction requirements identified in Env-WWm 2804, and

3 All terms and conditions of this permit,

(b) Prior to commencing construction of this facility, or any phase or portion therecf, the
permittee shall:

(M Obtain approval for the applicable design plans and specifications pursuant to the
provisions for a Type I permit modification in Env-Wm 315;

(2) Obtain approval for prefiiminary plans to close the facility as though the phase

~ being constructed is the terminal phase; and

(3) After cornpiymg with (1) and (2) above, file a notice of intent to construct as
specified in Env-Wm 2804.02.

4 The Applicant shall submit for Department approval, a scope of work for
assessment and potential removal of soil north of Stage | by evaluating the
presence and extent of residual contamination in vadose zone soils.

7. Facility Specific Oberatingﬁeqmrements: :
(a) Facility Type: This facility shall function as a landfill in accordance with the provisions of

Env-Wm 2500, for the solid waste specified in Conditions 7(d) and 7(e) below.

(b) Facility Capacity: The physical limits of this facility shall be as shown on Figure 6 of

(c)

WMD Log # 200300057 (entitied “Stage IV Overlay Area Plan’) in the permit application
documents, which provides for the following anticipated capacity:

(1 The in-place volume of wastes to be received at this facility is estimated to be
2,050,000 cubic yards which, based on current landfilling practices, is.estimated,
by the permitiee, to equate with 1,476,000 tons. The actual tonnage may be
different, depending on such factors as actual waste composition, compact:on
effort, settling, and daily cover practices.

(2) The expected tonnage to be received at the facility ona yearly basis is 140,000
tons per year, on average annually, subject to the requirements of Condition 7(f)
below.

(3 The facility iife expectancy is10.5 years mrnlmum subject to the rquirements of
Condition 7(f) below.

Service Type and Area: This facility is a commercial facility, as defined by Env-Wm

102.37.
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(d) Authorized Wastes: This facility is authorized to accept the following types of solid waste
only, except if restricted by Condition 7(e) below: -

(1) Municipal solid waste, as defined by Env-Wm 102.108;

(2) Construction and demolition debris, as defined by Env-Wm 102.42; and

(3) Other solid wastes, as listed below, which have been determined to be non-
hazardous pursuant to Env-Wm 502 and which have received written approval of
the Department before being accepted. Approval by the Depariment shali be
based on information provided by the permittee that identifies the source, type,

~ quantity, physical characteristics and analytica[ characteristics of the waste.
a. Waste from industrial processes;.
b, Waste from pallution control processes mcludmg but not limited to water
and wastewater treatment siudges and air pollution control residues;
c. Residue from a spill of a chemical substance or commercial chemical
product or a waste listed above;
d. Commercial products which are off-specification, outdated, or unused;
e, Waste produced during the demolition or dlsmanthng of lndustnal process
equipment;
f. Ash managed in accordance with Env-YWm 2602;
. g. Contaminated soils and media managed in accordance with Env-YWm
2603; and
h. . Other non-hazardous soiid waste not specifically identified above that
requires special handling prior to disposal. For example, wastes with
excessive moisture content, fine particulate (i.e., dusty) wastes, and any
waste that is not identifiable prior to analytical characterization, '
(e) Prohibited Wastes: This facility is not permitted to accept:

(1) Hazardous wastes as defined by RSA 147-A:2 and the New Hampshire Hazardous
Waste Rules, including hazardous waste from out-of-state conditionally exempt
small quantity generators;

(2) Asbestos waste as defined in Env-Wm 102.14;

(3) Untreated infectious waste;

(4) Contained gaseous waste;

(5) Liquid wastes (i.e., waste material that is determined to contain “free liquids” as.
defined by Method 9095 (Paint Filter Liquids Test), as described in “Test Methods

. for Evaluating Solid Wastes, Physical/Chemical Methods" (EPA Pub. No. SW-
846)); | '

(6) Wet cell batteries;

(7 Leaf and yard wasies;

(8) Whole tires;

{9) VVhite goods;

(10)  Radioactive materials as defined and regulated by the New Hampshire rules for
the control of radiation, He-P 2000 and He-P 4000, and

(11)  Solid wastes identified in Condition 7(d)(3) that have not received prior written
approval from the Department.

(3] Determinatian of Public Benefit: As required by RSA 149-M:11, Il and V, the

Department has reviewed the projected 20 year solid waste disposal capacity needs for
the state of New Hampshire in the short-term and the long-term on the date of permit
issuance; the type, size, and location of the facility; the extent to which this facility can
satisfy that need; and waste diversion activities of the applicant as outlined in its
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(9)

(h)

application. Based on this review, the Department has determined that this facility can
provide a substantial public benefit, as required by RSA 149-M:11, X, if factilty operations
conform to the following conditions:

(1 As represented by the permittee in the permit application, the permittee shall
operate this facility in a manner that provides 10.5 or more years of disposal
capacity for New Hampshire solid waste generators. Although facility capacity may
be depleted at a variable rate over the life of the facility, the permittee shall control
the capacity depletion rate so as to fulfill the 10.5-year requirement in good faith,
which shall preclude operating the facility at token capacity levels in order to
achieve 10.5 years of life.

@ The permittee shali operate this facility in a manner that will assist in achieving the
implementation of the hierarchy and goals under RSA 149-M:2 and 3 as required
by RSA 149-M:11, lli(b) and shall avoid to the extent pessible the disposal of
recyclable matenal in the fandfill. :

(3) In its annual report (as rec:uired by Env-Wm 2805.07(b)), the permittee shall
provide a capacity availability analysis that identifies the remaining facility life span
based on current and historic rates of use and the total projected life of the facility.

.(4) If the total projected life identified in any annual report is less than 10.5 years, the

permittee shall identify measures to be taken to adjust facility operations to provide
at least 10.5 years of total facility life.

(5) In its annual report, the perm]ttee shall provide information to clearly demonstrate:

a. How faciiity operations have assisted and will continue to assist the State in
- achieving the hierarchy of waste management methods and goals of RSA
~ 149-M:3; and
b.  How facility operatlons have complied with the requirements of RSA 14¢-
M:2.

(6). If the Department is not satisfied that the information provided by the permittee per
paragraphs (4) and (5) above meets the requirements of RSA 148-M:11, the
Department may, in accordance with Env-Wm 3086, take one ar more of the
following actions:

a. Set a maximum disposal rate for the faciiity, subject to annual readjustment
based on remaining facility capacity and actual capacity need projections;
andfor

b. Stipulate cther appropriate controls for assuring that the facility continues

to provide a substantial public benefit.

This facility shall operate in compliance with the following requirements, in effect on the -

issue date of this permlt and as may be amended subsequent to the issue date of this
permit:

) The landfill operating requirements identiﬁed in Env-Wm 25086;

(2) The universal operating requirements identified in Env-Wm 2705;

(3) The additional operating requirements identified in Env-Wm 2805; and
4) All terms and conditions of this permit.

Prior to commencing operation of this facility, or any phase or portion thereof, the
permittee shali:
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(1) Assure financial responsibility for facility closure in accordance with the provisions
. of a financial assurance plan approved pursuant to the provisions for a type
permit modification in Env-Wm 315 and by submitting all original signed financial
assurance documents required to verify the plan has been implemented and is in

effect;

(2) Complete facility construction in accordance with all applicable construction
requirements and submit all construction status reports, including construc’uon
inspection reports, as specified in Env-Wm 2804.07; and

(3) After complying with (1) and (2) above, file a notice of intent to operate as specified
in Env-Wm 2805.02.

Facility Specific Closure Reguirements:

(a)

Closure of this facility shall comply with the following requirements, as in effect on the
issue date of the permit and as may be amended subsequent to the issue date of the
permit:

(1)  The landfill closure requirements identified in Env-Wm 2507;

(2) The universal closure requirements identified in Env-Wm 2706;

(3) The additional closure requirements identified in Env-Wm 2806; and
(4) All terms and conditions of this pemit.

Facility Specific Financial Assurance Reguirements:

(a)

(b)

The permittee shall comply with the financial assurance requirements for closure and post-
closure of the landfill identified in Env-Wm 3100, as in effect on the issue date of this
permit and as may be amended subsequent to the issue date ofthis permit.

Prior to commencing any modified operation of this facility, orany phase or portion thereof,
the permittee shall assure financial responsibility for facility closure in accordance WIth the
provisions of an approved fi fnancxal assurance plan
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Article 6. Are you in favor of the adoption of Amendment
No. 3 (as propesed by petition) to the Town Zoning Ordinance as
follows:

Amend "General Provisions" by the addition to paragraph 6,
namely "Further no solid waste disposal facility or site shall b
located in any district except a facility operated by the Town.
This prohibition shall include but not be limited by any priva
solld waste disposal facility or site, sanitary landfill or
incinerator." (The Planning Board approves of this amendme

icle 7. Are you in favor of the adoptic e amend-
ment as proposed by the Planning Board for the Town Zoning
Ordinance as follows:

To adopt the proposed Model Flood Development Ordinance to
replace the present Flood Plain provisions.

Yes - 442 No - 90

EVENING SESSION

Moderator Alistalir MacBain called the meeting to order at
8:34 P.M. in the Town Building. The Moderator began by making
apologies for starting late, due to a 70% turm-out of voters.

Article 1. Acted upon by ballot vote. The Moderator read
the results of Article 1, and declared the following duly elect-
ed: Karleen J. Sanborn, Town Clerk: Daniel Tucker, Selectmefi:
Nancy Dickowski, Treasurer: Pauline Keach, Tax Collector:
Howard Sanborm, Constable: Theodore 0. Read III, Road Agent:
Barbara M. Cabaup, Melanle Harding, Cheryl Sargent, Library

Trustees: Trustee of Trust Funds, both two and three year tgrms,

to be determined by the Selectmen.
Article 2. Acted upon by ballot and adopted.
Article 3. Acted Upon by ballot and adopted.
Article 4. Acted upon by ballot and adopted.
Article 5. Acted upon by ballot and failed.

Article 6. Acted upon by ballot and adopted.

Article 7. Acted upon by ballot and adopted.

Selectman Geralg
had been comsulted re
situation. The Artis

The Moderator ma
(a) There would
(b) The Girl Sco

(c) We have micr
recorded so please st

(d) All nonresid
the sides of the hall

Article 8. (53¢
seconded To raise suc
defray Town charges f
of the same:

With considerabl
duly voted and carrie
for the purchase of a
Department appropriat
and expenses relating
Playground, Little Le
League uniforms.

BRESULT: To raics
defray Town charges i
of the same:

Town Qfficers' Sala:
Town Officers’ Expe:
Planning and Zoning
Legal Expenses
Police Department
Fire Department
Forest Fire Waxzden
Out-of-District Hyd
Elections and Regis
Town Buildings

Town Lines

Town Signs

Civil Defense

Vital Statistics
Street Lighting
Reappraisal of Pro
Tnsurance (Includls
Health Officer
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STATE TA
TAX ON TRANSEER AR COMMISSI

ZZ = OF ReAL PROPERTY SFATE A0 0 U;E:_:
WARRANTY DEED = ~ I jsp-n (st 800.00%=
= - W a=

KNOW ALL MEN BY THESE PREBENTS that we, ReyaliseSanborn,

married, of Town of Bethlehem, County of Grafton, State of New

Hampshire, and@ﬁg 'gf,gggﬁmia/k/a Barry Hagar), married, of City
of Dover, County of Strafford, State of New Hampshire, as tenants
in common, for consideration paid grantubouSances:udng,., ,a

business corporation duly organized under the laws of the State

hG1910

of New Hampshire with a mailing address of 100 Hall Street,
Concord, NH 03301 (P.0. Box 1464, Concord, NH 03302-1464) with

Warranty Covenants: .

Twe certain parcels with any buildings and improvements
thereon located in the Town of Bethlehem, County of Grafton,
State of New Hampshire, southwest of the intersection of Route

302 and Muchmore Road (also known' as the road leading to the old

CCC Camp) bounded and described as followsi

Tract 1

127004 2288

A certain tract shown as’lotiBion a plan entitled
#Subdivision Plan for Harold Brown, et al. and Roy L. Sanborn, et
al. as prepared by Gordon E. Ainsworth & Associates, Inc., dated

February 7, 1985 and recorded in the Grafton County Registry of
Deeds as Plg o ‘

Tract 2

A certain tract of land situate on the easterly side of

Trudeau Road contalnlngu7mgaﬂgcres, nore or less, bounded and
described as follows:

Beginning at an iron pin in the easterly line of Trudeau
Road, so called, said pin lying 202.4 ft northerly along said
line from the northwest cornexr of land of the United States of

Ameri~a .
= 7 STATE OF NEW H MPSHIRE=
= TAX ONTRANSFER <S50, cOmmisSion =



BookK 1824 Fage 446 SUIMX LJOCKEL 10124 TS HHAYE 101 LTININ dUiSll al \31ailuil wuuiiny win ver 11 1w

Thence running N 22°487207 E along =said easterly line of
Trudeau Road, 386.2 ft to a point.

Thence running northerly along said easterly line on a curve
of 1755.3 ft radius a distance of 68.9 ft to an iron pin.

Thence running 8 75°58735% E along a blazed line and land
now or formerly of Pauline WcDonell Brown and Iumigi J. Castello
659.6 ft to an iron pin in the westerly line of land now or
formerly of Brown.

Thence running S8 10°47/54” W partly along an old wire fence
and blazed line and along land now or formerly of Brown and land
now or formerly of Tucker 450.7 ft to an iron pin.

Thence running N 75° 587354 W along a blazed line of land
now or formerly of Pauline McDonell Brown and Luigi J. Castello
753.4 ft to the peint of beginning.

9%acres, more or less,

Being Lot 2 on a certain plan entitled Castella Subdivision
#Trudeau Road East* Bethlehem, N.H. as surveyed August 1984 by
Phoenix Hill Associates, Littleton, N,H. bearing Bethlehem
Planning Board Approval dated September 25, 1984 and recorded as
Plan #4255 in the Grafton County Registry of Deads.

Parcel is not to be used for dumping or deposit of waste or
refuse of any kind.

Any through road built across the above parcel will be at
least 100 feet from both the north and south boundaries.

Meaning and intending to describe and cenvey Lots 3 and 6 of
Plan of Land for Sanco Incorporated prepared by Cartographic
Associates, Inc., 3/24/89, amended August 31, 1989 to be

recorded at Grafton County Registry of Deeds on near or even date
herewith.

This is not homestead property.

82100 2281%8
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IN WITHESS WHEREOF we have hereunto set our hands this

day of 3 1583.

On this, the & Z:gf , day of 1
undersigned officer, personally-appfared Roy T.

me to be the person whose name is subscribed to the within

instrument and acknowledged that he/she executed same for the T
purposes berein centajined. ; S -

, before me, the
Sanborn, known to

5ZH08d 228 |

) LOLH.QE MURP]-“’, Halary Pubill? '.’Hr‘.‘.l_ll‘-'l\'.‘.'::l.. )
My Commilsslon Explrgs Juiy 7, 19 -

STATE OT

COUNTY OF

on this, the _ ¥ qay Df'ﬂigglék£51: 19#1, before me, the
undetrsigned cfficer, personally

appeered Barry Hager, known ta me
to be the person whos= namne is subscribed to the within
instrument and acknowledged that he/she executed same for the
purpoges herein contained.

) ‘

'Péace/Notéry %ubllc

LEE AN WARD, Notary Public oo
My Gommission Explres June 4, 1591

ran N
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Moderator, Alistair D. hiaﬂE,:a.ip,gfgiac‘ared the polis open at 2:00 AM. at the Town Building
on Tuesday & oved by Lorna Ray and secended oy Pauline
Keach to poc ea to vole v ballot on Artic.es 1 and 2 and delay the reading and action of
the other Articies in the Warrant until the evening session. The motion carried. At 6:00 P.M.
the Modersaoer dezlared the potls closed and the ballots eounted. The resuits of the hallot counting
for the above Articles was az follows:

Total Vores Cast - 206
The following oificers were elected under Articie §:

Karleen J. Sanborn, Town Clerk, 179 votes, elected

“Jack” Jokn Arderson, SBelecimzan. 174 voues, elected

Neaney Dickowski, Treasurer, 177 votes, elected

Pau.ine Kezen, Tax Collector, 17+ votes, glected

Howard E. Sanharn, Constable, 151 votes, elected

George . Tucker, 111, Road Agent, 174 votes, slectad

Fauline Keack, Linrary Trastea. 166 voies, elected

FElizabeth Harrington, Library Trustee, 173 vortes, slected
Frances Laveie, Library Trustes, 10 votes (write-in), elected
Lorna Ray, Superviser of the Checkliat, 175 votes. elected \
Ann Sykes, Supervisor of the Checklist, 184 votes, elected
Ruth Miller, Trastes of the Trust Funds; 2 voles (write-in)
Mike McIntyre, Trustee of the Trust Funds, 2 vetes (write-in)
Mortimer Fisch. Trustee of the Trus: Funds, 2 votes (write-in)

TICLE 2
fe 1987 Bathlehem Warren: which currently reads: "Turther no solid waste dispesal facjli
r site shall be lozated i any distriet excent 2 {acility operated by the Town. This prohibind
shall ipclude but not be limited by any privete solid waste disposal facility or site, sar}’:[tary
landfil] ot incinerator™: :

The revised ordinance would read as follows:

“"Further no golid waste disposal facilicy, site or expansion of any exfsting lancfills shall
be located in any distriet except = facility operzted by the Town. This prohibition shall
inciude Dut nat be Umited by any private solid waste disposal faeiiity or site, sanitary
landfill or incinerstor.” (Baliot vote) (Planning Board approves of this Amendment.)

EVENING SESSION

Moderator, Alisteir D. MacBain called the meeting to crder a2t ;00 p.m. at :he Bethlehem
Elementary Schoal gymnasiur. The MoGerswor made severs) announcements before proceeting
with the Warrant Arcicles.

Are you in favor of changing the Zoning Ordinance in ARTICLE STX of

ARTICLE 1 Acted wpon
deciared the following dajy ele
Seleatman; Naney DHckpwski,

Congzable; Gearge =, Tucker, i
Keach, Library Trusiee; Fra:
Cheoklisy Ann Sykes, Sumervis
pecpie reeeived two gach it
Ruth Miller, Mike Mclngre ar

ARTICLE 2

Acied upan b

ARTICLE3 (51,500.0C apr
hy Lornz Ray, to ses ¥ the Tor
Five Hundred Dollars (52,300
storage, collection 2nd trenspo
processing facility.

With Httle discussion the Artic

ARTICLE 4 {Z2,000.00 2
seconded by Bruce Browr, to
Tweo Thousand Dalizrs (82,000
Hospital.

With litile digcussion che Ar

ARTICLE 5 Motior, was
if the Town will wote W reis
for the purpose of providing ¢
the ¥oderator requesied a sta

ARTICLESG '$1,017.00 &
by Paul Lister, to see if the T
Seventeen Dollars (81.017.00
of the Littleton Arza.

After some discussion the Art

ARTICLE 7 Motion was
sep if the Town Wil vote t0
Road, which now has tnree
the Bethlehem Planning Bo:
the satisfaction of the Town B
With considerabie discussion
ARTICLE 8 A motion ¥
see if the Town Library can:
Meeting, money ‘rom the s
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Moderator, Alistiar D, MacBair, declared the nelis open at 9:50 a.m ar the Town Juiiding on
%I{{ﬁ:r &"ﬁ:f‘;ﬂ'ﬁ? AR was moved by Jedy Gagne znd seconded by Dianns Tambert
S BTOCRE o ﬁhfﬁmﬁt : ey through 3 and delay the reading and action of e other
Articles I the Warrant unti! the business meating on Saturcday, March 18th, 2000, The
motion camied. At 5:00 p.m.. ke Moderator dacizrad the solls closed and the ballars where
counted.

Moderator MecBein called thz Business mesaring o order on Satvurcay, March 18, 2060 at
2:00 a.m. at the Bethlehem Elementary Scheol Auditerium.

Present were Selectman Ravmond Bushwav, Bradley Presby, David Wood a2 John L.
Wedick Jr.

Absent Sgizciman Normag Brown,
ARTICLE 1.

Ter choose all necessary Town Officers {or the spsuing year
Tota: Voies Cast - 549
Raymond Bushway, Seizcoman - 273 -Pending a r=count on

Feday, Merch 24, 2000 at 4:30 pan.
Georee Manupelll, Selectman- 267 -Peoding a recount on Foday,

March 24, 2000 ar 4:30 o,

Alisieir 0. MacBaiz. Moderator- 458 -Elected
CGeorgs E. Tucker [ Road Agent- 483 -Elected
Phil Dravis, Supervisor of the Checkiist- 251 -Flectad
Ruth Miller, Trustee of the Trust Fund (1 yr) -3 wilte in
David Kerr, Trustee of the Trust Fund {1y} -30 write i - Elected
Dan Lavote, Trustes of the Trust Fund (2 vr) -25 writs 1o
BDavid Kerr, Trustes of he Trust Fund {3 vr.) -6 wnte in - Elected
Florenc= Houghran, Library Trusize (3 vnj - 390 - Elected
Rhonca M. Lyster, Library Trustee (3 y=) - 421 - Elected
¥oly B. Noonan, Liprary Trustee {3 vr) - 372 - Elected #

ARTICLE 2. Areyouiniavor of tie adoption of argendment No. I es presented by petition 1o
emend the Beralenem Zomng Ordinance by the incinsion of the folowing

“To protez: public hezlth and welfare, and to protect surface and growndwarer resourcss, the
stockpiling and land spreading of municipal sewage sludge and Indusmial peper mill sludge is
act allowed in the Town of Bethlzher

"“This ardirence shall not appiyv ¢ sewzgesseprage/s,udge genersted within ‘he Town of

Bethlehem, nor shall 1t appiv 10 Class A sludpe-derived products sold by the Sag.” {The

Bethiehem Planning Board recommends the adeprion of the Amendment. Results of vete ke
31y
Yes 413 No 118

ARTICLE 3. Ace you in faver of the adopuan of Amendmenr No. 2 as presented by patifon

o amend the Bethiehery Zaping Ordinance by the inclusion of the following:

A
g
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as fotows:
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1it, but the sdges of that wall and o
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=

“MNew siznst or newly diemineied
light, with fllumminatiorn from toove,
a nuisancs of hazard causzd oy gl
overhead sign nghiing can e made
puilding upighting above.” (The B
Amendment, Results of vere zken:

Yes 35

ARTICLE 3. Ase you in favor e
to amend the Bethiehem Zoning O
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Yes
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the following:

‘e and groundwater resources. e
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Ameandment., Results of vore zkem

13

ment No. I as prasenced by pedoon
. of e Dilowing:

“fn. che ineeres: of Malntaining che Sistoric character of the Town of Bechiehem, and pravendng
farther reducton of visisility of The wonder of the might skv for u3 and ous childrer, and
minimizig 2nsrzv wesied on Igotng, the voters of Seriiehem agres 10 apact a lighdrg ordinance

=iz

as follows:;

“Any new outsice ighdng whether for rea dluminadon, sien lumiraton, butlding diuzinetden, :

= ool L

or other purocse, will preiect ne lizhi rays above the herzoa from the lamp, its 1sns souctirs, or

any associatad rzflecion

=An excepdon is allowed for the aplighting of bulidings, provided ke funps are so shieided that
the illuminaticn dees not oversacot the building o the top mnd sides. the iptenr being o ke=p 11
all the direct iight on the premises. Properiy dope, the pulk of te Wumirated wail witl appaar well t
lit. but the edges of that wall and the roof line wilt appear dagk. “Sezsonal/decorative Lghong i :
i
1

displays using multple low wamage bulbs are excmpted Srom tus ordinance.

“New signs: ar riewly illuminared signs may be dluminated only by continnous indirsc: white
Aght, with ilurminagon from ebove, and with light sources siizlded s¢ tiat they will not constiture
2 muisafce of nazerd caused Lv glare o neighbers, pedestrians, or doivers, An excecuen to

overnead sigm lighting can be Tade i the dluminsadon is confined 1o the ares of the sign a5 in the ;

© puilding uplighiing above.” {The Bethlerem Planping Board recommends the adoption of this .
o Amendment. Results of vore maken: 6-0 1
Yes 352 No 183 o

ARTICLE 4.  Are you in favor of the adostion of Amendment Na. 3 as presented by petition
to amend e Betnlehern Zoning Ordinance by the pclusion of the ollowing:

[. “To se= i e Town will vate ¢ expand and clarfy iwem “A" #6. under Dhstict No. 27 of the
Bethlehern Zoning Ordirance.

[tem #6 curendy reads: “Any use customarily sccessory 0 any of the above, proviced such
use is nor dyuricus, noxious of offensive o e neighborhood.”

Proposed Amendment would read: “Any use customarily accessory to any of the above,
provided such use s not imjurious, noxious or offensive to the neighkorhood, or tend to
reduce property values. This shall include dusi, traffic. smoke, noise, litter, surface and
groundwater contamination, giare, odors and other hazards.

Where sclentifc measurements are not avaifable, or where the Bethlehem Zoning is not specific,
plain language and commoen sense shall iake precadent in defining and appiying ibe words
“injuriows, noxious and offensive.” Repeated complaints by reasonabie persons shall constitute

“well founded information” that s provision is being viclated, requinng the Board of Seleconen
to take ipumediate steps 1o snforce the provisions of rthese Regulaton.” (The Bethiehem Planmng
Board does not recommend the adoption of s amendment. Rasuits of vore taxen: 23

No 262

RTICLE 5. Are you in fever of the adopron of Amendmenr No. 4 o General Provision's]
the Regulaticns of the existing town zonming crdinance as prepcsed by petition, adding t
following ianguage: “Additionally no solid waste disposal faciiry shall have » height 2xceeding
95 {ninety Eve) feet, '

General P-ovision 6, as revisad, would read as follows:




“No perscn, persons, pammersiip, or corporaticrn shall weansport garbage or rubbish in an
ansanitary manmer or withour the same being thoroughly prowmcta from exposure o leakage,
nor dump or lzave the same 1 anv place other than pr:)vidﬁd for said purposes. Further, no solid
waste disposal facility, sire or expansion of any sxisting lardfiils shall be located in any dismicr
except & facility operated bv the Town, Addinenaly, no solid waste disposa: facility shall have
a height sxczzding 95 (mimery-five} fect”. The Bethizhem Plannming Board recommends the
adoption of this Amendment Rzsults of vote taken 3-1 abstentior.

ARTICLE 6 To sce if the Tc:wn Wil vale to TE.IS-.., and inlﬁronnu[a the: sum of money that may
be necessary o satisTy the purposes specified in the dudget as posted 2,103,041.00

Badget Toml exclusive of Warrant Astcles.

Motion made by: David Wood Seconded by: Bradley Presby
Vote: Article Passed

John Wedick Jr. starred by lmghlighting the budget 1o save 1me ard guestions. He peinted out
how the selaries were figired, John explained that we have a step scale In place for each positicr
and an ancual ncrease for cost of Hving.

Tec: Wilkinsen made 4 motoz w© amend Arsicls 6§ by Increasing the legal expenses of Planning
and Zonimg by 510,000, Ted Wilkinson went on to 2xplain thar it is very likely the Boards will
have additionat iegal expenses comung up with the landfil expansion, the enforcement in “hunk
Yard Ordinance” and gravel axcavaticn. It goubles him (Ted Wildinson) that the Selectboard
does not know anything about Planning Board mestings and the allegations made that the
Boards shop arounc for legal opinions. Katherre Rhode seconded this Amendment

Katherine Rhoda and Stephen Himtngron spoke in favor of & amendmem and explainec why they
faought & Was a gecessary incrsase. Steven Huntington said the Boards aiways vse their budget very
wisely.

Andrea Bryant - Is it e the Boards had to esk the Selectmen permisston to use this money
since it is under a one line frem? Would the Planning and Zoning aave to advise the Chamnan
or would they have to use the purchase order svstem?

Evelvn Hagen had some conczms about what would happer if the Selectboard said it was not
a necessary use of money.

Johp Wedick Jr. said thev would not have o get permission from al] Sefectboard merbers. They
would have 1o advige the Chairman only and he would relay back to the other mernbers. Jonn
Wedick Jr. also mace it clear thar the Board would net pay legal bils of the Board of Selectmer
theught they fany of the Boards) wers “cpinion shopping”.

Nency Czarny made the mogon 0 move this ardcle
A volce vore was wafen, The resujts were NO,
Lon Westen 2sked for a division vote.
Yes 49 No 45

Increase in legal expense nasses.
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Recreation Bace, Recreaden {5 2 ver
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1o turm 8 heaithy profit and i will «
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revenues 10 bz significandy over ¢
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run by the own.
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that if 1t werz solc 1t weuld te a
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invesdeate sincerely and thorough
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states thar Bethishem does notl ne
sain on the elderty. Ee would L
service, in two years the whele id:
people w do the billing and redur
te a2 major part of the budgst
Jane Lucas agrees with Dick Robit
sharpaful o consider thar Bethieh
elderly bur zlso the young withoo
Leonard Maikenowski asks the g
charge?

John Wadick Tr. assured everyone t
Steven Hoy: moves Artcie 6. Se

Articie © passes by vaics VOIE.

ARTICLE 7. To see if the "
nrovisions of RSA 25:1 for the |
Building on Main Strc:: and o1
desigmate the Board of Selecome!
this aprropriation.]

Motion made b
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Wedick Tr. said that nothing wo
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a pian for the building. This s an
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To the inhabitants of the Town of Berhlehem, in the County of Grafton znd the State of

New Hampshire, qualifed to vots n Town Affairs:

TICLE 2. Are you in favor of the adlapﬁon of Amendment No. 1 10 amend General
ovision #6 of the Bethlehem Zoning Regulations by adding the following words to the
st sentence:

..... Exceeding 93 {pinety-five) feet above the natural and undisturbed contour of the
zmy exisiing or future landfiil” (The Bethlehem Planning Board unaning t
recogimends rhe adoption of this amendment.)

T YES NO
A%FLELE 3. Are veu in favoer of the adeption of Amendment No 2 to revise th&.ﬁ"f- 1sting
Ficodplain Ordinance secdon of the Bethlehem Zoring Ordinance as required by the New
Hampshire Office of Stars Plannirg by the additon of the following:

1. Rewrite the opering paragraph to reac: “The following regulations shall apply to all
lands designated as special floed hazard areas by the Federal Emergency Management
Agency in ifs Flood Insurance Rate Maps dated April 128, 1986 which are declared to
be a part of tus ordinance and ars hereby incorporated by reference” As the current
statement does not reflect the correct map date, and includes references that are 2ot
relevant to Bethleher’s floodplain mapping,

2. Teml Insertthe following at the beginning of this section: “The following definitiens
shall zpply enly 10 this Floadplain Development Ordinancs, and shall not be affecred
by ‘he provisions of any other ordinance of the Town of 3ethiehem.”

“Area of special flocd hazard” Rewrite this definirion to read: “is the land in the
floodplain within the Town of Bethlehem subject to a one percent or greater chance of
flooding in any giver yeer. The area is designated as Zone A on the FIRM,” a5 the
curTant definition relates to maps and special flood hazard areas (SFHA) that do oot
apply io Bethlehem.



TOWX OF BETHLEHEM
TOWN MEETING WARRANT

- To the inhabitaniz of the Towzn ‘36.116:‘.&:1, n the Counry of Grefion 2=
New Hampshire, gueiified 0 vors In Town AZalTs: =, -

Ycl. are hereoy nctiZed (o gt ‘he Fize S:arden in said Sethizhers oo 2
%t nine o’clock ir e morming (the polls to ¢lose
aid at tbe Rethishem tleme”n.zv Scheol

il ey upon the following:

Article: 1 To chooese all necessary Town Officers for the ensuize veer. (Rallot Vote)

Towzl Votes Cast =757

Flerencae Houvghton - Selecperson -220 - Not Elected
Wiilard (Butch) Lucas -~ Selectrersen -225  -Nat Elected
George Manupelli - Se:::’“ae*scﬂ - 366 - Elected
Jucy Wallace - Selectpersan -380 - Elected
Jebko T, Wedick, Tr. - Selzcpemson -242 . Not Elected
Der=i Brown - Reac Agen -276 -Nor Elecred
Ceorze Tucker, I - Foad Agent -444 - Elected
Tancy Cirouard Brows - Town Clerk -877 -Elected
Clzudia Brown §y - Tax Coliector - 487 - Elected
Sazzh Rilev - Tax Cotllecter -221 -NotElectzd
Tracy L. Kﬁ'rme - Treasurer 444 - Elected
Darren Per - Treasurer -118 -~ NotElecied
7" Paziciz A Bcnardi - Library Trustes © =571 -Elecred
Elizabers Har—ingron - Library Trustes 4 -559 . Zlected
Ruth Miller - Library Trustes - 540 - Elected
Allen Cuinmings - Trustes of the Trust Fund — 602 - Ziected

Ardcle: 2 Areyou in faver of the adoption of Amendment Mo, 1 10 amend General
Provision #6 of the Bethlehem Zoning Regulztions by adding the following words o the
last sentence:

ch-ﬂdmg 9: ( J-L_w E w-) feer above the nanhiral and unéisturbed copour of the

YES 537 NO 167

- B




Town of Bethlehem
Brenda Docket # e
Exhibit G YU WMD

From: Tom Roy [tomroy@aries-eng.com]
Sent: Tuesday, November 05, 2002 3:53 PM
To: mguilfoy@des.sate.nh.Ls
GCe: Ed Boutin {E-mail}; Brenda Keith (E-mail)
Subject: NCES IV Appiication Comments/Town of Bethlehemn/2002-015
2062-015 200Z-G75 2202-215
BooinfralDES Ly o3 pub.ten.commerie odf MCESzwgisposa, pad” aood aternosn Mike:

Eztached Iin POF format are Towl of Bethlehem's additional comments from Ed
Sputin and Aries Engineering on the NCES IV permit applicaticn. The firec
dosument iz Ed's lester, the geccnd document is Arxies' lLetcter, and the third
document insludes the tables attached to RZries' letter. I will also
nand-deliiver a2 copy Lo vour todavy.

Hzgards.

Tom

Thomas Roy, P.E., P.G., L.S.F.

2rincipal Zngineer/Geclogist

Aries Engirneering, Inc.

South Mzin Street

wcord, Mew Hampshire 03302

-22B8-0C08, Tax 503-226-0374

eil: TomBoyBiries-Eng.com
ite: www.aries-Eng.com
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November 5, 2002

New Hampshire Department of
Environmental Services

Solid Waste Division

6 Hazen Drive

PO Box 95

Concord. NH  03302-0095

Re:  Public Benefit Statement, Proposed Stage IV,
Notth Country Environmental Services, Inc., Bethlehem, New Hampshire

Gentlemen:

The following are some brief comments on the Public Benefit Siatement of North
Country Envirommental Services, Inc. ("NCES™), referred to above. 1 am preparing this to be
read in comunction with the report of Anes Engineenng, Inc. which 1s submitted togcther with
this letter as part of the public record of this proceeding for permitting NCES” Phase TV landfill.

I will not reiterate here those arguments set forth in the Town of Bethlehem’s request for
2 stav of this proceeding pending resolution by the Superior Court of the suit by NCES against
the Town. As vou know, (his swit seeks to avoid zll local regulation and threatens damages, to
the extent the Town seeks to assert anv of 11s local ordinances with regard 10 the landfill and
particularly Phase TV,

NCES’s Faulty Capacity _Analysis: In response to the requirements of RSA 149-
M:11,V, NCES limits its capacity analysis artificially by identifying “‘permitied facilities” ag
standard parmit facilities with construction and cperating approvals, and that a facility with only
a stundard permit would not meet {hus requiremenl. NCES concluded that since the DIS
projected capacity based on standard permit approvals, the DES would overstale capacity for the
purposs of the public benefit criteria. However, the solid waste rules define a standard permit as
a “permit to construct and operate a solid waste facility” which 1s consistent with the capacity
assessment requirements of the public benefit analysis. NCES’s interpretation does not
adequately consider existing facilities which have expansion capacity and have not vet been
specifically permitted. Contrast the mformanon required mn subsections V{c) dealing with
permitted facilities and subsection V {d)of the statute, which considers existing facilities. This
causes NCES to underestimate the capacity that is presently or will be available in TLR-III




(Phases & and 9 and TLR Phase 1V) . The discussion of section 1.3 and the Tables of the Aries
Engineering report considers the availability of these exisung faciliies, even though the
expansions are either in the permiting process or are available capacity for permitted expansion
in the future.

The DES Draft Solid Waste Plan: In 115 Draft Solid Waste Plan, the DES sesms 1o
credit the tremendous imposition that privaic landfills have on host commumitics. It also
expresses the DES’ goal to report on the benefits of publicly-owned solid waste disposal
facilities, and encourage mumnicipalities fo form relationships to develop public capacity, thereby
eiiminating the requirement to accept out-of-statz wastes. Anocther part of this strategy shouid be
o vigorously apply source reduction and rccyelingreuse requirements which can reduce the
solid waste stream from both within and without New Hampshire, thereby extending the Tife of
cxisung faciliies and maximizing the life of new capacity in places like the now pending
expansion of the TLR facility and the potential expansion of the Mount Carberry facility. The
public ownership of that facility should also be encouraged, as the DES Draft Solid Waste Plan
seems to provide. NCES's public benefit statement ignores both these realties and alternatives.

The NCES plan assumies no source reduction and in one analvsis only a gradual waste diversion
over the next 10 vears, with minor gam of recycling/reuse (except some possible progress toward
the legislature’s now lapsed goal of 40% waste diversion). More should be required before the
Town of Bethlehem 1s suffers further traffic, odor, air erussions and possible water pollution
from an cxpanded ™NCES site. They have done their share. Given past impositions, you have
now heard from local communiiies under the provisions of RSA 149-M:11. [V (a). Considering
this testimony, you must seriously consider the unified opposition of Bethlehem and surrounding
communities fo this proposed expansion.

The Gap in Source Reduction, Recveling/Reuse/Incineration: RSA  149-M:3
cstablished a hierarchy of solid waste management methods. RSA 149-M:2 specifics that the
goal was to achieve a “40 percent minimum weight diversion m the solid waste stream on a per
capita basis”. This was supposed to occur on or before the vear 2000. This gozl has not been
attaimed. NCES has not adequately adjusted its capacity analvsis with this goal in mind, to the
extent that NCES assumes no source reduction and in one analysis that only a moderate
Improvement over current waste diversion would occur over the next 10 vears. In onc analysis
NCES assumes the attainment of the now lapsed leaslative goal a mininnun of 40% diversion
in the solid waste stream to occur only 20 years hence. Certainly, if the Department considers
the attainment of these goals to be significant to its decision making, simply adding more landfili
capacity to address shortfalls in source reduction or wastc diversion does riothing to meet those
goals.

Contrary to the assertion in NCES® public bencfit statement, RSA 149-M: 2 does express a
legislative goal that recycling be encouraged and that there is a preference, or hierarchy for
recvcling and reuse, as well as composting and waste-to-energy technologies. While the DES
has recegnized this 1o an extent in its Draft Sold Waste Plan, NCES gives lip service 1o the
coals, while pressing its landfill as meeling a capacity requirement that does not credit the failed
attempts of the past decade to meet legislative goals for source reduction and diversion of the
solid waste stream.



The Dormant Commerce Clause:

NCES asserts that the dormant Commerce Clause of the United States Constitution
requires that the state plan extra capacity for out-of-state waste. While it is true that out-of-state
waste may not be excluded from New Hampshire’s commercial landfills, 1t is equally clear that
there is a distinction where the state is using its claimed power of preemption to site a landfill for
accepting New Hampshire’s wastes. | am not here arguing the extent of the state’s preemptive
power, since this 1s zn issue pending before the Superior Court. What 1 am saying is that the
state should proceed cautiously, since even if the Court accords broad preemptive effect to RSA
149-M, this preemptive effect may not extend to the sing of facilities for commercial
acceptance of out-of-state waste. This is an issue that should be reviewed by the Attomey
General. T submit that the DES” authonty to precmptively site a commercial factlity 18 mited to
the purposes expressed in RSA 149-M. That is, capacity to accept New Hampshire’s solid waste
stream. I do not contend, however, that DES™ authority te regulate commercial facilities 15 50
limited and I make the distinction between regulation and preemption 1n this regard.

In addition, DES can link its pernitting decisions to aggressive source reduction efforts,
including recycling reusc/waste to energy source reduction sirategies, which can apply egually to
in-state and out-of-state sources without violating the dormant Commerce Clause.

I hope that these comments will help vou in evaluating whether or not there is a public
benefit to be obtained by the granting of the WCES permit application, especially in view of the

capacity analysis submitted contemporanecusly with this letter by Aries Engineering, [nc.

Sincerely,

Edmund J. Boutin

EJB/alm
Enclosure:  Arnies Engineering, Inc.’s Report

cc: Bryvan Gould, Psquire, Bethlehem Board of Selecimen
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November 5, 2002
File 2002-015

Ed Boutin, Esquire

Boutin & Asscoiates, P.L.L.C.

One Butirick, Road, P.O. Box 1107
Londonderry, New Hampshire 030563

Re: NCES IV March 2002 Public Benefit Statement Analysis
Bethiehem Landfill
Londonderry, New Hampshire

Dear Ed:

As you requested, Aries Engineering, Inc. (Aries) evaluated Naorth Country Environmental
Services (NCES) proposed Stage IV landfill expansion permit application public benefit
statement (public benefit statement). The purpose of Ares’ evaluation was to provide
Boutin & Associates (Boutin) with comments on the public benefit statement.

Foliowing is a summary of our public benefit statement analysis.

PUBLIC EENEFIT CRITERIA

New Hampshire public benefitlaw Section 149-M:11 requires, in part, that the Department
of Environmental Services (DES) determine whether a proposed sclid waste facility
pravides a substantial putlic benefit based on the following general criteria:

Short- and leng-term need for a selid waste facility of the proposed type, size, and
location to provide capacity to accommodate solid waste generated within the
barder of New Hampshire, with the capacity determined by the DES

. The ability of the facility to assist New Hampshire in achieving the hierarchy and
goals under Revised Statues Annotated {RSA) 149-M:2 and RSA 149-M:3 which
require, in general, achieving a minimum 40 per cent (%) weight diversion in the
solid waste stream, and achieving a solid waste management hierarchy as follows:

Source Reduction

Recycling and reuse

Composting

Waste-to-Energy technologies {including incineration)
Incineratian, without resource recovery

Landfilling

SO

2002-015 pub.ben comments.signed . wpd Aries Engineering, Ino



Bethlehem Landfill - NCES IV March 2002 Public Benefit Statement Analysis - November 2002

. The ability of the facility {o achieve the goals of the State Solid Waste Management
Plan, or one or more solid waste management plans submitted to and approved by
the DES

Aries’ following comments are based on aur analysis of the putdic benefit statement in light
of these criteria.

COMMENTS

1.0 - Short-and L ong-Term Capacity

1.1 - Short-Term Capacity

If the DES determines that there is a shortfall in the capacity of existing facilities 1o
accommodale the type of wasie to be received at the proposed facility, then the DES
deems there is a capacily need for the facility to the extent that the facility satisfies that
need. The NCES IV permit application indicates on page 8 that the proposead facility would
operate from 2005 for approximately 9 years to 11 years which wouid mearn that the facility
would operate until 2014 or 2016. The DES Planning and Community Assistance Section
{PCAS) “Snapshot of Solid Waste Management in NH-2002" indicated that there is
adequate capacity until 2011. DES representatives have indicated that the adequats
capacity will be revised te extend to at least 2012, This indicates that there is no short-term
capacity need that NCES IV would satisfy for waste generated within the border of New
Hampshire required by the firsi public benefit criterion for al least the first seven years of
proposed facllity operation. This should be considered in view of the discussicn of existing
but not yet permitted capacity that folfows.

1.2 - Long-term Capacity

The public benefit statement indicates there will be a projected short fall of capacity within
the 20-year pericd following the proposed Stage 1V operational date of 2005. NCES's
analysis was based on very censervative assumptions that do not appear to realistically
reflect current conditions. For example, NCES assumes that two New Hampshire Waste-
to-Energy incinerators would not provide waste management capacity over the full 20-year
analysis period, that the status of Mount Carberry landfill was questionable, that New
Hampshire would continue to generate solid waste at a per capita rate of 6.4 pounds per
person perday, and that there would be no permitted capacity beyond TLR- Il which would
reach capacity in 2010.

Updated information available several months after NCES's March 2002 public benefit

statement indicated that the Concord, New Hampshire waste-to-energy facility 1s expanding
capacity, and based on recent discussions with DES representatives there appears foc be

2002-015 pub.ben.comments sighed.wpd 2 Aries Enaineering, Inc.



Bethlehem Landfill - NCES |V March 2002 Public Benefif Statement Analysis - November 2002

no technical reasons why the Concord and Claremont waste-to-energy facilities cannot
continue to operate for a long-term period of 20 years or more.

Further, based on discussions with DES representatives New Hampshire’s per capita selid
waste generation rate is approximaiely 6.0 pounds or [ess per person per day which weuld
result in solid waste generation rates substantially less ( about 6%) than that projected by
NCES at 6.4 pounds per person per day. This would significantly decrease if further waste
reduction cantemplated by the statute was aggressively pursued.

The NCES analysis alsc did not consider the substantial additional capacity of TLR-III,
Phase 8 and the substantial additional TLR tandfill foctprint capacity beyond TLR-Il
including TLR-1Il, Phase 9 and the remaining capacity of TLR-ll, Phase 7. DCS
representatives have indicated that the TLR permitted footprint can accommodate
additional substantial expansion which would allow the facility to operate at a sustained
capacity of approximately 850,000 tons per year for the 20-year period evaluated in
NCES's permit application, which weould indicate a substantial permitted capacity not
considered by NCES in their analysis. In this regard, the DES is evalualing a new and
substantial TLR-V expansion proposal.

NCES's analysis did not consider the current status of the Mount Carberry landfill which
appears to be a viable operation that can continue to serve the needs of the Andrescoggin
Solid Waste District, the potential future landfill owner. Further, discussions with DES
representatives indicate that the landfill could operate for an extended period since the
facility has the capacity to approximateiy double the current Landfilling area. This additional
capacity was nol accounted for in NCES's analysis.

Using reasonably conservative assumplions and more current information, Aries prepared
the attached Table 1 "Permitied and Potential Disposal Capacity Available for New
Hampshire Waste” and Table 2 "Projected Population and Waste Generation in New
Hampshire” that summarize our analysis of New Hampshire's long-term waste generation
rates and solid waste management capacity. For comparison purposes, we included
NCES's substantially more conservative analysis and assumptions. NCES's and Aries’
assumptions and information are summarized in the table notes and reflect the previous
discussion. An analysis of the net wasie management capacity results indicates that while
NCES's analysis indicates a waste management capacity shortfall of from approximatety
13,905,225 tons to 18,487,692 tons, Aries’ analysis indicates that there will likely be an
excess waste management capacity of from approximately 222,111 tons to 2,058,617 tons.
While it is clear that the DES makes the final determination of waste management
capacity, the more current information and data evaluated by Aries indicates that there will
Ikely be long-term excess solid waste management capacity.

Based cn our analysis of New Hampshire’s short-term and long-term waste management
needs, it appears that the public benefit statement does not demonstrate a pubiic need.
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Bethlehem Landfill - NCES IV March 2002 Public Benefit Statement Analysis - November 2002

1.3 - Regicnal Capacity

Although not explicitly referred to in the law as a reguirement to demonstrate public need,
NCES presented an analysis of how NCES IV addresses regional capacity needs.
Assuming that the public benefit law allows or requires a regional analysis, it appears that
NCES's regional analysis was very conservative did not consider more current information.

Forexample, NCES analysis included a selected list of North Country towns that would be
served by the facility expansion. The list of towns includes scme municipalities that are
closer to waste management facilitics in the southern part of the state and some fowns that
are approximately eguidistant from Bethlehem and southern-New Hampshire facilities. For
example, the list of North Couniry towns closer fo southern New Hampshire facilifies
included Alton, Brookfield, Effingham, Middleton, New Durham, and Wolfeboro which are
as close as 12 miles to Rochester, New Hampshire. The list also included towns such as
Alexandria, Bridgewater, CGenter Harbor, Danbury, Freedom, Groton, Madison,
Moultonborough, Ossipee, Plymouth, Sanbornton, Springfield, Tamworth, Tuftonboro, and
Wilmot, which are approximately equidistant from Bethlehem and Rochester. These
communities could more easily use southern state facilities for disposal, Correcting the list
of towns in the North Country using reasenable assumptions would substantially reduce
the amount of solid waste generated by these communities by approximately 47,000 fon
of solid and special waste.

Also, considering the continued viability and potential expansion of the Mount Carberry
landfill it seems likely that there will continue tc be substantial long-term Narth Country
landfilling resources.

MNCES's public henefit statementon page 7 referred to the difficulty transporting solid waste
from Narth Country towns to southern New Hampshire. However, discussions with DES
representatives indicaled that sclid waste transportation costs are approximately 10% of
disposal costs. This wouid be based con a recent estimate of transportation costs of
approximately $1.50 per mile jor a 22-ton solid waste load. Actual transportation rates
would depend on the selected facility, waste source and final contractual arrangements.
For atransporiation distance of 100 miles, the additional expense to transport waste would
be about $7 per ton which would be about 10% of a $70 tipping fee. This wouid indicate
only a marginal increase in solid waste disposal costs and would make transportation cost-
sffective.

This cbservation is consistent with the waste scurce for at least some municipa! solid
waste (MSW) and construction and demolition waste (C&D) disposed of at the NCES
Bethiehem facility. NCES indicated on page 28 of the public benefit statement that tha
following southern New Hampshire towns disposed of M3W or C&D waste at NCES:
Salem, Milford, Laconia, Hopkinton, Candia, Franklin, Bennington, Bedford, and
Allenstown. The Town of Salem is aclually farther from Bethlehem: than the Town of Errol
is from Rochester. Since these southern New Hampshire towns which are located as far
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Bethiehem Landfill - NCES IV March 2002 Public Benefit Statement Analysis - November 2002

as 123 miles from Bethlehem apparently found it reasonable and cost-effective to dispose
of waste in a North Country facility, it likewise is reasonable to conclude that some North
Couniry towns would also find it reasonable and cost-effective to dispose of some waste
in southern New Hampshire faciiities.

2.0 - Assist New Hampshire in Achieving Hierarchy and Goals

2.1 - Hierarchy

The NCES public benefit statement appears to provide only the last element of New
Hampshire's hierarchy of waste management goals; landfilling. As such it does not appear
to provide additional means such as additional source reduction, recycling, reuse,
composting, waste-to-energy incineration, or incineration without waste-to-energy recovery
to achieve the preferred hierarchy of waste management. The public benefit statement
aliudes to a proposed compaosting effort, but based on recent discussions with DES
representatives it appears that the composting effort is not in place at the facitity. Further,
itis not clear that thers is any connection between increasing additiona! landfilling capacity
and encouraging, or expanding the preferred hierarchy waste management techniques at
the site. 1t therefore does not appear that the public benefit statement demonstrates
explicit ways that the facility assists the state in impiementing the solid waste management
hierarchy.

2.2 - Goals

The NCES IV application is far a landfill, and as such does not provide for a direct way to
meet the 40% diversion goal. As a landfill, it is likely that the expanded landfilling capacity
would make it more difficult to meet the minimum 40% diversion goal since excess disposal
capacity would likely keep down disposal costs and make it more cost-effective and
convenient to landfill waste rathar than taking affirmative steps to reduce the solid waste
stream. As such, it appears that the additional landfilling capacity does nothing to increase
diversion of the solid waste stream and therefore does not assist the state in achieving the
solid waste diversion goal of a minimum 40%.

3.0 - Solid Waste Management Plan Goals

The DES September 2002 Draft Solid Waste Management Plan (Plan) lists the following
five goals:

Goal 1- Reduce the solid waste stream volume

Goal 2- Reduce the toxicity of the solid waste stream

Goal 3- Maximize the diversion of solid waste

Goal 4- Assure New Hampshire disposal capacity

Goal 5- Assure that solid waste management protects human health and the
environment
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Bethlehem Landfill - NCES iV March 2002 Public Benefit Statement Analysis - November 2002

Of these five goals, it is not clear how the propocsed NCES |V additional solid waste
disposal capacity will assist New Hampshire in achieving all of the explicit goals. For
axample, the application does not indicate that landfilling will reduce the solid waste stream
volume or toxicity, does nothing to maximize the diversion of solid waste, and is not
apparently needed to assure New Hampshire shori-term or long-term capacity needs.
Presumably the last goal, assuring that solid waste management protects human health
and the environment, would be met by the permit technical analysis periormed by DES
professionais, and by vigilant and canscientious operations by the facility operator backed
oy thorough operational inspections by DES professionals.

Since the proposal does nct appear to meet all or even most of the Plan goals, it does not
appear to assist the state of New Hampshire in achieving the solid waste goals.

SUMMARY

Based on the pricr comments and discussion, it is Aries’ opinion that the proposed NGES
IV salid waste facility public benefit statement dees not clearly demonstrate g public benefit
as required by the public benefit criteria. This analysis is based on the information sources
referred to in the text. |f additional information not available for ocur analysis becomes
available, Aries may need to revise our opinion based on an additional information
analysis.

Sincerely
Artes Engmeerlng Inc

Thomas E. Roy, P.E., P.G.
Principal Engineer/Geologist

TER:cgf
Altachments: Table 1 - Permitied and Potential Risposat Capacity Available for New
Hampshire Waste (Tons)
Table 2 -Project Population and Waste Generation in New Hampshire
ce; Mike Guilfoy, New Hampshire Department of Environmental Services

Bryan Gould, Esquire, Brown, Olson & Wilson, P.C.
Lon Weston, Town of Bethlehem
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TABLE i 11/8/02

TEQ aMB FOTENTIAL DISPOSAL CAPACITY AVAILABLE FOR NEW HAMPSHIRE WASTE (TONS)
YEARS 2005 THROUGH 2024
Belifc Landfn
Londondersy, Mew Hampshire

Linoo £ andals \Wasletd Frermy CED Processin Frojected ?0-Year wiaste Disposal 28% 1 40% | Projecled 20-Year Waste lispozs |
20-Yeu Digpospl Polenta 20-Year wWasle Gere:aivn Diversion Canatiy Wosle Generstion | 40% Divedsion Capacy
1% Turriey | M1 Carlar | Conway Clargmond L VTS | ERRCO | Tumbey [26'% Lo 44  Buplusids (0% Divarsior S /S hen
lirmate 1 4,890000 248,500 (1,380 060] 70,000 !l L) 2150000 0000 | 974,000 | 80000 1,826,450 30,315,142 (18,401 8%2) JBATRIG
NEES Fshimale 2 4, HE0,LCD 552,500 1,380,600 200,000 | 260,000 | 344,000 2137500 620,000 | 974,000 § 2,000,000 14,468,050 30,314 142 (15,848,142) 28,373,226 (13,905 725}
Avies' Estroate 17.570,000 ] 850,000 |1,360,000) 200,000 | 983,000 [ 3s4,000 4,487,500 g90,00 | 374,000 |2 000,000 28,505,500 28,583,369 222,111 26,846,883 2,058,617

NOTES:
1ha MGES Estiniate 1 agsumes:!

hes capacily in 2000,

Mazhua acoepls 60,000 1Y
dj{ioreway accopls ¥,000 71PY for 20 years.

e) Llatemont soceps 43,000 TRY liom NI and produe
Iy Concond aecepts 182,500 TPY for & yewrs fllow
Lurnkuy @ pls Lenoomd (1Y of C&D
HEES Estimale # assomos:

2) Tuwrrkey will accep! tonnzyge 2t a reduced rafe u
B) bl Carbery accepls the ¢ ed 32,500 TPY L
¢] Mashysa aceopts 80,000 1PY uall 2077,

¢) Canway aceepls 10,000 TRY ior 20 years,

2 Claromont accepts 44,000 TPY fragn NEH 3nd produzes 24,300 TPY of ash providng a ned capacily of 18,700 TPY fur 20 yrs

24,300 TOY of ash previdag g eet cupacily of 18700 TRY for 2 & yra unbl 704
y 1A, 545 T ocdjusted for ash disposed [or 10 years untl 2019
L 20,

TLR Il reaches capacity in 2210,
2021,

pting uf 2603 and wil likely Indicate a Nl rate of up ta 1,230.000 TEY, [or lhs analysis 2 moe conservalive Nill rate of BY0,000 TRY

6. 170,000 tans dor 2006 through 2012, {Bsposal capacity far subsoquent yoars wel be sulaultad in 1t
wias setecled for 7013 through 2024 for & sublota? of 11,400,000 lons and a 20-yesr {otal of 17,570,000 (ons

by b4 Carberry accepls 16520 TPY unil 2021

o] Masava accrpts 60,000 19 un

o Cemway gecepls 10,000 TPY for 20 years,

&) Clmemont accepls 43.000 TPY ram NH and paoduees 24,300 TRY of agh pres eleapacity of 18,703 TPY for 20 ys

1y Cancard agcepls 970 lons par day {209,870 1BYY a1 their propesed inereased ate lor 20 yoars and ho cooparatwe prnides ash o s

1 aecepls 100400 18907 A BRI

crnireane wih NS presoplalives
RUESs March 204072 Public Benetit Statemer:

t~{armatinn was derived ro

22015 WES i di=ponal.xds, disposal Anes Enginacring, Inc




PROJECTED POPULATION AND WASTE GENERATICN IN NEW HAMPSHIRE

TABLE 2

YEARS 2005 THROUGH 2024
Bethlehern Landfill
Londonderry, New Hampshire

11/5/02

SSumor Projected I ..PE,moSa Quantity Dispasal Disposal
Years Projected M S C&D Rofore 26% to 40% Special Requiramant Requirement
Population Generation | Goenoration Diversion Diversion 40% Diversion] Wasle 26% to 40% Diversion 40% Diversicn
(tans) (tons) (tons) {tons) ftons) {tons) {tons) {tons)
2005-2009 6,608,430 7,934,781 | 1,266,003 8,600,784 2,236,204 3,440,314 | 1,032,004 7,306,674 6,192,565
2010-2014 7,036,005 7,704,425 1,329,805 9,034,230 2,981 296 3,613,802 1,084,108 7,137,042 6,504,640
2014-20189 7,458,813 8,167,400 1,400,718 0,577,116 3,830,846 3,830,846 1,140,254 65,895,523 6,805,523
2020-2024 7,846,735 8,602 175 1,483,033 10,075,208 4,030,083 4 030,083 1,209,026 7,254 150 7,254,150
Total 28 BR3,380 26,846 883
NOTES:

1. The peputation projections wera provided by the NH Office of State Planning.
2. The projected municipal solid waste (MSW) generation is based on updated data provided by the NHDES WMD

Planning and Com

nity Assistance Seclion {(PCAS) which indicates a per capita waste gencralion rate of 8.0 Ib/persaniday.

3. The prulecied guantitias of construction & demolition {C&D) dobris were estimated basad onlhe 2000 generalicn rale of
0.189 {ons per person per year provided by 1he PCAS.

4. PCAS data indicales special waste quantities are generally equivalent to 12% of the total MSW and C&D quantities generated.
5, Tha escalating diversion rata assumes 28% for 2005-2009, 33% far 2010-2014, and 40% for 2014-2024.
G. Information was also derived from NCES's March 2002 Public Benefit Statemeant.
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Brenda

From: Tom Roy [tomroy@aries-eng.com]
Sent: Thursday, Novernber 07, 2002 11:31 AM
To: Mike Guilfoy (E-mail)
Cc: Erenda Keith {E-mail}; Ed Boutin {E-mail)
Subject: NCES IV application comments

2002-0%8

NCESsuispasalkcamech, Sood morming Mike:

T noticed & typographlical error in the comment Table 1 notes that I sent to
vou . Takle rote 3 b, shouls read " M- Carberry accepts 32,5300 TPY for 20

d Table 1 is attachec for your files. The numbers refiscted in
nct charge.

The ccrrect
the table 4

=
o]

Regards.
Tom

Thomas Roy, P.E., BP.G., L.E.P.
Principsl Encineer/Geclogist
Rries Engineering, Inc.

46 South Main Street

Corncerd, New Hampshire 0330671
5023-228~0008, Fax 602-22¢-0374
E-Mail: "omRoy@hries-Eng.com
Web Site: www.hries-Zng.<Qcm




TABLE1

YEARS 2005 THROUGH 2024
Bathlehern Land b
Landandarry, Mew Hampshirs

ERMITTED AND POTENTIAL DISPOSAL CAPACITY AVAILABLE FOR NEW HAMPEHIRE WASTE [TONS)

1802

Lined Land Veasie-to Encrgy C&0 Pipcessing Projocied f0-Yenr | Woste Disposal 20% to AD% | Projcied 20-7ear Wasie Diipasal |
20-Yca: Bispasal Wasle Generalion Divarsion Gapa Waste Generalion [ 40% Dworsion Capscity
|_Capacily Estimates Juinkey | b Cambarny| Mashua | Conway | Lennon § Claremont | Coungord LLES RCO | lumkey | Disposal Gopacity | (25% o 40% Divesslony | SwplusiShoittan) | (#0% Divessiony
NCES Eslimaie 1 4,G90,00¢ 246,500 (1,250 000) 200,000 | 960,000 46,750 2,129,700 620,000 | 974,000 | 00,000 11,826,450 AN, 142 (168,487,692} 283737225 6.546,773)
NCES Estimate 2 4,690,600 82600 |1,360,000( 200,000 | 96GO.0UL | 384,000 2,737,500 620,000 | 474,000 | 2,000,000 14,468,000 30,314,142 (156,846,142} B 20,373,225 {13 905220}
F
nes" Estimato 17.570.000 650,000 {1,350c60( 200,000 | 960,000 | 374,000 4,147 500 620,000 | 874,000 |2,000,000 28,805,600 £B,683,389 222 111 26,846,883 Z.0N88 617 _
NOTES:

1. Tie NCES Estimale 1 assurmes!
a) Tumkey will accepl lannoge al a reduced rate unbl TLR [l reaches capacily in 2010
b) il Garberry accepts 14,300 ons per year (TP unll 2021
¢} Mashua accepls 0400 TPY unhkl 2021.
d) Conway acorpls 10,000 TPY for 20 years.
e} Clarcrnont acrepls 43 000 TPY from MH and praduces 24,300 1PY of ash providing a net capacity of 18,700 TPY far 2.5
1 Concord accepls 182,500 TPY lor O years (ollowed by 121,945 TPY adjusied (or ash dispasal fof 10 years unbl 2019,
0} Tumkey accepts 120,000 TPY of CEL wasle wntl closure in 2010
2. The HCCS Eslimala 2 assumes:
&) Turnikey will ancepl loaiags ai a reduced rale undl TUR | reaches capaciy fn 2010,
by Mk Carberry accepts the penmilled 32,500 TPY until 2021,
c) Mushua ageepls 50,000 TPY untid 2021,
d) Canway accepls 10,600 TPY {or 20 yrsrs.
e} Claremon| accepts 43,060 TPY froim MH and produces 24, 300 TPY of ash providing a net capacily of 48, 700 TPY for 20yrs.
I} Concord accepts 162,800 TPY for 16 vears vihen |he gleciricily sales condracl expires in 2018 and ihe couperalive provides ash disposal.
g} Tuinkoy accepts 100 000 TPY of CE wasta for 20 years.
3. Tha Aries gshimale assunnes:
a) Tumkey will accepl 6,170,000 lans for 2005 through 2012, Disposal capaciky for subseguent years will ba submitled in e spring of 2003 nd wi
was soiecled for 2013 throwgh 2024 for a sublotal of 11,400,000 tons and 2 20-yedr lotal of 17 570,000 {ons.
B) M1 Carberry accepts 32,600 TPY far 20 years.

kaly Inclicale a

&) Conway accepls 10,000 TEY lor 20 years,

&) Claremonl accepls 43,000 TPY from RH and ploduces 24,300 TPY of ash providing a nel capacily of 18,700 TP {or 20 yis,

fj Concord accepls 5¥6 tons per day (208 875 1Y) al the'r proposed increased rate for 20 yeacs and he cooperalive provides ash disposal
g) Tupkey accepis 100,000 TPY of CAD wasie for 20 yoars. '

hy Ares Infommiatiun was duiivest In pail ronediscossions with DES iepresenlatlves,
Nigimialion was derived fiin NCES's March 2002 Public Benelit Stalement

2002-015 NCESswdisposalcenectad 11.7.2002.1s, disposal
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Town of Bethlehem

Docket# _  _ ——

gxhibit 1 (3- OF WMC
December 10, 2602 L
File No. 2002-015 T

e

Mr. Michael Guilfoy, P.E.

NH Department of Environmental Services
Waste Management Division

6 Hazen Drive

.0 Box 95

Concord, NH 03302-0095

Re: Caorrected Comments
Public Benefit Statement
Stage IV Standard Permit Application
North Country Enviranmental Services, Inc.
Bethlehem, New Hampshire

Dear Mr. Guilfoy:

On November 5, 2002 Aries Engineering, In. {Afes) submitted comments regarding
North County Services, [n¢. (NCES) Stage IV standard permit application for their
proposed landfill expansion in Bethlehem, New Hampshire.” The comments were
orepared at the reguest of Town of Bethlehem representatives. Based on additional
information received by Aries after submitting our comments, Aries wishes to provide
the following comment corrections.

Permitied and Potential Disposal Capacity:

Aries understands that the Turnkey Landfill Rochester (TLR) permitted landfil! footprint
can accommoedate additional expansion at an annual rate of 740,000 tons per year for
an additional two years within the twenty-year period from 2005 through 2024 evaluated
by NCES. Aries understands that an additional TLR expansicn proposal, previously
referred fo as TLR-ll, Phase 9 and TLR-IV, will iikely be submitted to the New
Hampshire Depariment of Environmental Services (NHDES) in early 2003 as a
standard permit application. The TLR expansion propoesal would substantizlly increase
New Harnpshire's potential disposal capacity and if permitled would likely allow the TLR
facility to operate for an additional ten years beyond 2012 at a sustained capacity of
approximately 950,000 tons per year. These corrections are reflected in cur attached

2002.015 OES corrected commentsd 2.10.200Z doc Aries Engfneering, Inc.



NCES — Corrected Commeants, Public Benefit Statement — December 2002

revised Table 1 -“Permitted and Polential Disposal Capacity Available for New
Hampshire Waste (Tons)” and clarify that the TLR expansion is not a current permitted
disposal capacity, but would be a proposed disposal capacity that may soon be
permitted.

Our corrections do not change our previous abservation that there will not likely be any
shortfall in capacity at permitted facilities for the first eight years of the nine- to eleven-
year life of the proposad NCES Stage [V landfill expansion {from 2005 through 2012). 1t
appears that the NHDES has also concluded that there is adequate capacity through
2012. During this initizl eight-year cperational pericd, the NCES Stage !V expansion
would likely represent an excess disposal capacity for wasie generated within the
borders of New Hampshire rather then a capacity need to address a disposal capacity
shortfall, ,

While we recognize that the NHDES must consider permitted disposal capacity in the
pubiic benefit analysis, we encourage your office to reflect on whether the proposed
disposal capacity likely available after 2012 will be adequale to cover any shortfall in
permitted capacity for the final one to three years of the NCES Stage IV iandfill
expansion nine-year o eleven-year operational lifespan. It appears that TLR's large
disposal capacity application will shortly be submitted to the NHDES and if approved,
would substantially add to New Hampshire's capacity to adequately receive waste
generated within the horders of New Hampshire.

DES Capacity Analysis:

Aries understands that NHDES will perform a capacity analysis that will consider the
twenty-year period following the date that NHDES reaches a position on NCES's
application. Aries understands that the NHDES should reach a permit application
decision en or before January 2003. Since the NHDES will likely consider a twenty-year
period from 2003 through 2022, which is different from ihe tweniy-year pericd of 2005
through 2024 considered by NCES, Aries revised our analysis accordingly io coincide
with this period, which is summarized in the attached revised Tabie 1-* Permiited and
Fotential Disposal Capacily Available for New Hampshire Waste {Tens)”. Our attached
Table 2- “Projected Population and Waste Generation In New Hampshire” was also
revised to reflect this twenty-year period with the assumption that the waste mass
generated In the revised period will be less than or equal to the waste mass generated
in the NCES period. For our analysis, we adopted the conservative position that the
waste mass generated will be the same for beth periods.

These revisions do not change our opinions that there will likely be substantial disposal
capacity available for waste generated within the borders of New Hampshire and that
NCES's public benefit statement has not clearly demonstrated a public benefit by
satisfying the required public benefit criteria specified in RSA 148-M: 11, As we
previously indicated, these opinions may require revision should we receive additional
information that was not available for our current analysis.

2002.315 DES correstad commenis12.10.2002 doc 2 Aries Engineering, Inc.



NCES — Corrected Comments, Public Benefit Statement — December 2042
| can be reached at (603) 228-0008 should you have any guestions.

Sincerely,
Aries Engineering, Inc.

TER:cgf

Attachments: Table 1 — Permitted and Potential Disposa! Capacity Avaiiable for New
Hampshire Waste (Tons)
Table 2 — Projected Population and Waste Generation in New Hampshire

coe £d Boutin, Esquire, Boutin & Associates
Lon Weston, Town of Bethlehem
Bryan Gould, Esquire, Brown, Olson & Wilson

J O Bw-’ak}ﬁfm
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TABLE 1

PERMITTED AND POTENTIAL DISPOSAL CAPACHY AVAILAULE FOR NOCW IIAMPSHIRE WASTE {TONS)

YEARS 2005 THROUGH 2024 and
2003 THROUGH 2022
NCES Landfill

Bethlahem Mew Hampahira )

Revlsmd 12/10/02

e e Liney Lz T Waste to-Croigy GGl [rocassing Tioanios 20-Year | Waste Disposa: 267 b A0% || Projevied Z0-Year WasTe Disposal
20-Year [Visposal I a' 20-Year Waste Generatiah Diwetsinn (apa Wasle Gunaration |4D% Diversion Cagpa
Capacily shmat Turnkey |wt, Carbery] Mashwa | Cenway |Lebanon | Glaromont Conzatd 123 | ERRCO | Tumkey | Di#pasal Cavaeity | {20% to 403 Diversion} Sur plusXShertf; 40% Dryerson! SurplusiShartfall
NCES Estimate 1 4,500,000 245,300 |1.350,090] 200,000 | 930,000 46,750 2128200 £20,000 | 874,000 | 600,000 11,826,450 30,314,142 {10,487,8€2) 28,373,225 [16,548,775)
(2005 through 2024) |
4,650,000 562,500 [1.380.000( 200.000 ] 960,000 | 374,000 2,737,500 B20,000 | 974 500 |2,000.000 14.485,000 30514142 (15,846 142 2B.373,225 (13,805.225) l
(2005 thraugl 2074)
Aries” Eslimale 17,420000 | 650000 [1,380,000] 200,000 | 930,000 [ 374,000 4,197,500 B201,0041 | 874,000 | 2,000,000 28,755,500 28 GB3,389 72119 25,546 853 1,808,617
(2003 through Z022)
NOTES!
1. The NBES Eslimale 1 assumes:
a) Tumkey will accept tannage ab o reduged rate =l TLR I reaches capacity ln 2010,
5} Wb Carbeny accepts 14,500 lons per year {TPY) undil 2021.
¢) Nashaa accepis BO,A00 [PY untll 2021,
d} Conway aecepls 10,000 TPY for 20 vears.
o} Glarmmonl accepls 43,000 TRY fium NH and produces 24,300 TFY of ash providing 2 net capacity of 18,700 TFY o1 2.5 ys uruii 707,

1) Gonenrd accepts 182,500 TPY for 5 years folowed by 121,545 TRY adusted for ash disposal for 10 years unbil 2010
o} Tumkey accepts 120,000 TPY of G&D wasta until clesurs In 2010.

h} The twenty-year period analyzed is from 2005 through 2024

The NCES Eslimata 2 assumas:

a) Turnkey il accapt lonnage at a reduced rate until TLR
b) Mi. Carberry accapts ihe perniilied 32,500 TPY untit 2021,
c) Noshug sceepds S0.0H THY unlll 2021,

r

reaches copiclty in 2010,

g) Claremeont secepls 43,000 TPY from NH and produces 24 300 TEY cf ash providing @ nel capacily of 18,700 TMY for 20 yis.
N Concord accopts 182,500 1Y for {5 years when fhe olechicity seles cantract explies i 2018, and the cooperative provides ash disposal,
g) Tumkay accepts 100,000 T1PY of C&L wasts for 20 years
3 The twenby-year period anatyzed _m Tram 2003 through 2024,
3. The Aries ostinale assumes:
a) Mumkey will accept 7,820,000 tans lor 20083 through 2012, A polentiaf disposal tapacily applicalion for subsequent years w
Al rate of 50,000 TPY was solected for 2013 thraugh 2022 (10 yearsy for a subtelal of 9,500,000 tons and a 20-yoar lotal FLR capucly of 17,420,000 fons.
b} ML Carberty accepts 32 500 TPY for 20 yours.
=} Ml copls BOOOO TEY untll 202,
d) Conway accepts 10,000 THY for 20 years.
) Clatemen accepls 43,000 TPY flom NH and produces 24,300 TPY of ash providing 2 nel capacity of 18,700 1F7Y for 20 yrs.
f} Gongord accepls S¥E tans pat day (208,675 TPYY at their proposed increascd rata for 20 years and (e caoperative prowvides ash d'spasal,
4) Tunikey acczpls 100,000 TPY of C&0 waste for 20 yaars,
1) Ariet’ information was derved in part from d'scussions wilh BES _mEmMu:E_EmF
1] The: bwenty-year period rnalyzed is froin 2003 throygh 2022,
T} The wasto [eneraled for the period 2003 thraugh 2022 Is assnimed 1o be equal 1o the wests genoratad for 2005 through 2024
generaled irom 2008 througl: 2424.
A4, dnfurmation wis denwved from NGES's Marth 2002 Pabllc Benefit Stalener! and GiscUssions with NiiDES representatives.
&, CA&D Indlcatu: construclion and du iy delyis,

s receqnized that

kely be submitted in tho spring of 2003 and wi

y ingicata o fill rate of wp 1o 1,200000 TPY, For (his analysis @ mera canservative

he actual mass of waste gunerale 3 fer the pered of 2003 fhrougl 2002 wi .mn_.nm,:. mefy b 1SS an the mass




TABLE 2

PROJECTED PORULATION AND WASTE GENERATION IN NEW HAMPSHIRE
YEARS 2008 THROUGH 2024 and
2003 THRCOUGH 2022 (in parentheses)
NCES Landfill
Bethlehem, New Hampshire
Revised 12110/02

surmn of Projected Projecied Guantity Disposal Disposal
Years Projected WMEW C&D Before 26% 1o 40% Special Requirement Requirermert
Poputation Generalion | Generation Diversion Diversion 40% Diversion| Waste 264% to 40% Diversion] 40% Diversion
{tons) {tans) {tons) (tons} {tons) (tens) {tons) {lons)
2005-2008 6,698,430 7,334,781 .._.mmmb_um.J 8,600,784 2236204 3,440,314 | 1,032 094 7,396 674 5,192,565
{2003-2007)
2010-2014 7,036,005 7,704,428 1,329,805 9,034,230 2,881,206 3 613,692 1 1,084,108 7137 042 6 504 646
(2008-2012)
2015-2018 7,458,813 8,167,400 1,409,716 9,577,116 3,830,846 3,830,846 | 1,148,254 5,895,523 5,895,523
(2013-217)
2020-2024 7,848,735 8592 175 1,483,033 10,075,208 4,030,083 4 030,083 1 1,208,025 7.254 150 7,254,150
{2018-2022)
Total 28,683,389 25,846,883
NOTES:

1. The population projections were provided by the NH Office of State Planning.
2. The projected municipal sofid waste (MSW) generation is based on updated data provided by the NHDES \WMD
Planning and Community Assistance Section (PCAS) which indicates a per capite waste generation rale of 6 0 Ibfperson/day.
3. The projected quantities of construction & demolition (C&D) debris were estimated bazed on the 2000 generalion rate of
0.188 tons pen person per year provided by the POAS.
. PCAS data indicate special waste guantities ars generally eguivalent to 12% of the total MSW and C&D quantities generated.
. The escalating diversion rate assumes 26% for 2005-2008, 33% for 2010-2014, and 40% far 2014-2624. ‘
. Information was alsa derived from NCES's March 2002 Public Benefit Statement and discussions with NHDES representatives.

represented in the analysis are shown in parentheses under the tabulated data period.

. Itis assurned that the population projections for 2003 throtrgh 2022 will be less than or equal to the population projections for 2005 through 2024. jm mﬂcm_ years

Aries Engineering, In¢.
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November 18, 2002

VIA HAND DELIVERY

iMichael L. Guilfoy

N.H. Department of Environmental Services
Waste Management Division

6 Hazen Drive, P.O. Box 95

Concerd, NH (3302-0085

Re: March 2002 Public Benefit Statement, Proposed Stage 1V
Narth Country Environmental Services, Inc., Bethlehem, New Hampshire

Mr. Guilfoy:

This lstter is in response to comments filed by Attorney Edmund J. Boutin by
letter dated November &, 2002 (the "Boutin letier™ which atiached a letter authored by
Themas E. Roy of Aries Engineering, Inc. (the “Aries letier”) concerning the Public
Benefit Statement filed by North Country Environmental Services, Inc. {'NCES") in April
2002.

I Capacity at Turnkey Landfill Associated With Yet to be Submitted
Applications Is Not Required to be Included in the NCES Public Benefit
Capacity Analysis.

At the time NCES filed its Public Benefit Statement for Stage !ll, DES projected
that the Turnkey landfill's permitted capacity would be fully utilized at the end of 2010.
In fact, Turnkey's then existing permits limited Turnkey to specified yearly tipping ratas
that would have assured capacity untii 2010. NCES based its calculations on the vearly
tipping rates specified in Turnkay's parmits. For the six-year period of 2005 through
2010, the average permitted tipping rate was 781,667 TPY." NCES correctly estimated

" Turnkey's permits specified tipping rates for the relevant years as 850,000, 800,500,
800,000, 750,000, 750,000 and 748,000.
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that the Turnkey facility would provide a (then currently) permitted capacity of
approximately 4,690,000 tons during the 20-year planning period.?

The Aries letter makes two assertions regarding the capacity available at
Tumkey landfill. First, the Aries latter notes that Tumkey landfill has received approval
for an additiocnal 1,480,000 fons of solid waste disposal capacity. These modifications
permitted Turnkey to add two yvears to the expected life of its permitted faciiity at an
average tipping rate of approximately 771,250 TPY during the years 2005 through
2012.° Aries estimated that the Turnkey facility would provide a (ncw currently)
permitted capacity of approximately 6,170,000 tons during the 20-year planning period.
In evaluating the NCES Public Benefit Statement, DES could analyze the Turnkey
capaclly based on the capacity approved at the time of submissicn of the NCES
application; however, even if the NCES capacity analysis in its Public Benefit Statement
is updated for the additional 1,480,000 tens from Turnkey landfili, a capacity shortfall
continues o exist and Stage IV provides the necessary public benefit. See the analysis
presented in Section IV bhelow,

The second assertion regarding Turnkey landfill capacity made in the Aries letter,
however, does not require any adjustment to the NCES capacity analysis because itis
based on speculation. The Ares letter at Table 1, note 3{a), seeks to add 11,400,000
tons of Turnkay landfill capacity to the NCES capacity analysis. That same note states
that "Disposal capacity for [the years 2003 through 2024 will be submittad in the spring
of 2003." Thus, ar applicaticn for this expansion of the permitied foatprint of the
Turmkey landfill has yet to be submifted to DES. The proposed capacity not only lacks
DES construction and operating approval, but does nat even have a DES-issued
standard, or so-cailed “foot print” permit. No provision of RSA 149-M:11 permits or
requires DES or applicants to include facilities that do not have a standard permit and
for which no appiication has yet been received in their capacity calcuiations. Inclusion
cf such facilities would be speculation, not analysis.

% The Boutin letter also ariticizes NCES’s 20-year capacity projection as “artificially . . .
identifying ‘permitted facilities’ as standard permit facitities with construction and
operating approvals” and eliminating from its analysis any faciiities that have only
standard ("fool print™) permits. The Boutin letter claims that NCES therefore
underestimated the amount of available capacity during the 20-year planning pericd.
The Boutin 1etter fails fo realize, however, that NCES's capacity projection is not limited
to facilities with construction and operating approvals, but is instead basead upon
capacity implicit in standard permits issued by DES. Consequently, NCES's capacity
projection is in accord with DES's methodology and appropriately determines capacity
under RSA 148-M:11, V.

® This average tipping rate is derived from Aries Engineering’s assumption that "Turnkey
will accept 6,170,000 tons for 2005 througn 207127
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(. Mt. Carberry Potential Expansion Capacity Can Not Be Counted In The
NCES Public Benefit Capacity Analysis Because Mt. Carberry Has Not
Undergone its Own Pubklic Benefit Analysis For The So-Called Expansicn

Capacity.

The Boutin and Aries letters aftempt 1o argue that the capacity represented by
the potential expansion of the Mt. Carberry landfill should be included in NCES's public
benefit analysis of available capacity."' This argument fails because it ignores the fact
that the Mt. Carberry facility, as proposed for cwnership by the Androscoggin Valley
Regional Refuse Disposal District {('{AVRRDD") must undergo its own public benefit
analysis and analysis of economic viability as required by RSA 149-M:11 before it can
legally increase the amount of waste disposed of in that facility.

At present, the Mt. Carberry facility is privately owned and its DES issued permits
authorizing levels of waste disposal are premised on that private ownership, and restrict
the disposal of municipal solid waste to 32,500 tons annually. Cf this 32,500 tons,
about 12,000 tons represents solid waste ariginating within the AVRRED. Newspaper
reports indicate that the AVRRDD seeks to acquire ownership of the facility and, having
entered a letter of intent with the current owner, hopes to close on the acquisition of the
Mt. Carberry fandfiil by December 31, 2002. Gnce the facility is owned by the
AVRRDD, a scolid waste district, facility aperation must conform fo the requirements of
RSA 149-M, including RSA 148-M;11. These statutory requirements will require
transfer of the permit to the AVRRDO and permit modifications for the facility ownership
and operation. Additionally, stale law will prectude the disposal of out-of-district solid
waste at Mt. Carberry, unless the facility successiully undergoes public benefit analysis
and economic viabilily analysis in accordance with RSA 148-M:11. Absent such
approval, the AVRRDD will be restricted by law to the disposal in the Mt. Carberry
landfill of its 12,000 tons annually and the Fraser Paper Berlin mill ionnage.

1. Public Benefit Analysis is Required for the AVRREDD 1o Accept Qui-ot-Distnct
Wasle

Under RSA 149-M:11, VIl district-owned facilities are exempt from the staiutery
requirement to demonstrate a need for the facility o accommodate solid waste

* The Boutin letter and the Aries letter respectively state that: (1) “NCES’s interpretation
[of RSA 149-M:11, V] does not adequately consider existing faciliies which have
expansion capacity and have not yet been specifically permitted.” Boutin at 1; (2) The
NCES's public benefit statement ignores extending the life of existing facilities and the
potential expansion of the Mt. Carberry facility. Boutin at 2; (3) The "NCES’s analysis
did not consider the current status of the Mt. Carberry fandfill which appears to be a
viable operation...” and ".. the landfill could operate for an extended period since the
facility has the capacity to approximately doubte the current landfilling area. This
additional capacity was not accounted forin NCES's analysis.” Aries at 2; and (4) "Also
considering the continued viability and potential expansion of the Mt. Carberry landfill it
seems likely that there will cantinue to be substantial long-term Neorth Country landfilling
resources.” Aries at 4.
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generated within the state, but only if the district-owned facility restricts itself to receiving
waste from within the district.

The AVRRDD, however, is not exempt frem this requirement hecause it has
publicly stated that it will not, and cannot, rely sclely on waste from within the district to
halance its ML, Carberry landfill budget. In fact, the AVRRDD must rely on the regular
accuisition of significant amounts of out-of-district wasie; otherwise, it may nof be a
financially viable operation.

Attached, as Exhibit 1, is a fwo-page document from the AVRRDD captioned
2003 Proposed Mt Carberry Landfill Budget.”™ This budget demonstrates that the
AVRRDD, in addition to the 3,000 tons of waste preseatly originating from non-district
towns, will need to import a range of between 27,840 tons to 41,758 tons of out-of-
district waste (depending on price) {o balance its landfill budget, Absent importation of
this waste, on average per year for each of the first five years, the AVRRDD will have
an annuat budget shortfall of ane million, six hundred seventy thousand, three hundred
and thirty three thousand dollars ($1,570,333).

The AVRRDD need for out-of-district waste does not stop at budget year five.
The 2003 proposead budget states that for years six through ten the AVRRDD will need
to import a range of between 42 655 {o 63,883 tons of out-of-district wasie in addition io
the existing 3,000 tons of out-of-district waste. Absent receipt of this waste stream, the
AVRRDD will underfund its year six through ten budget by an average of two miliion,
five hundred and fifty nine thousand, and three hundred and ten dollars ($2,559,310)
per year.

The AVRRDD 2003 budgst strategy proposes to take even more out-of-district
waste than set forih above, because it proposes t¢ retire its fourteen million doilars
{$14,000,000) of bond debt early by importing additional cut-cf-district waste in the
range of between 23,334 tons to 35,000 tons annually to produce additional annual
revenue of one million, four hundred thousand dollars {$1,400,000).

Thus, the AVREDD's operation of the Mt. Carberry landfill is basad on imparting
out-of-district solid waste in the following amounts: (a) in years 1 through 5 a range of
between 54,174 tons and 79,758 tons per year, and (b) in years & through 10 a range of
hetween 88,989 tons and 101,883 tons per year. None of this waste, however, can be
legally disposed of in the Mt. Carberry landfill uniess the AVRRDD has proven, and
DES so approves under RSA 149-M:11, that there is an existing need for disposal
capacity in these quantities for the disposal of New Hampshire waste.® No such

S At present, the AVRRED does not appear to have a final budget; howaver, any
changes in the 2003 budget discussed herein cannct change the key point that the
AVRRDD must import significant amounts of cut-of-district waste to balance its budget
and hence will be required to demonsirate that the facility is needed o provide for the
disposal of New Hampshire capacity under RSA 149-M:11.

% Note, we make no statement on whether demonstration of the nead for the disposal of
in-state capacity in these amounts can be made successfully. We only note that such &
demonestration is required and has not been made. Based on conversation with DES
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determinations have been made, or are even the subject of an existing DES
proceeding, and therefore the Boutin and Aries letters’ rellance on expansion capacity
at Mt. Carberry as a necessary factor to be accounted for in the NCES public benefit
capacity analysis is misplaced.

Z ML Carberry is also Subject to an Economic Viability Test

RSA 149-M:11 1V requires that any public benefit determination by DES also
include an evaluation of the eccnomic viability of the facility. The Boutin and Aries
letters fail to note this requirement or assess it in light of the need for Mt. Carberry to
import out-of-district waste.

The AVRRDD's gperation of Mt. Carberry is premised on the importation of
sigmficant amounts of out-of-district waste, and if it does not meet the public benefit
requirements of RSA 148-M:11 or fails {0 acquire waste, then, under the AVRRDD 2003
budget, the facility is not financially viable and will impose a tremendcus tax burden on
the member cities and towns of the AVRRDD.

Even if such a public benefit determination could be demonstrated by AVRRDD
for Mt. Carberry and were to be approved by the DES, the Boutin and Aries letiers do
not address the very practical issue of whether the AVRRDD has undertaken any critical
analysis of whather the business plan to acquire these significant amounts of out-of-
district waste can be successfully implemented given the available resources. In this
regard note that the AVRRDD does not empioy, or appear to make provision in its
oudget for marketing persennel, does not engage in hauling or transfer station
operaticns out-of-district, and does not appear to have any significant out-of-district
disposal contracts at present. Stated another way, it is cne thing to project the amounts
of out-of-district waste tonnage needed to balance the AVRRDD landfill budget and
quite another thing o actually put in-place the mechanisms that will assist in achieving
those tonnages. The Boutin and Aries letters provide no documentation that there is a
reasconable likelihood that the out-ci-district waste actually can be acquired in the
amounts needad.

As noted above, the absence of the cut-of-district waste stream means that the
AVRRDD budget will be short an average of one million, six hundred seventy thousand,
three hundred and thirty three dollars ($1,670,333) per vear in years one through five,
and short an average of two million, five hundred fifty nine thousand, three huncred and
ten doilars ($2,559,310) per year in years six through ten. To pul these budget
shortfalls in perspective, if the AVRRDD is unabie to meet the statutory public benefit
requirement or to acquire waste, then under the 2003 budget, for example, its second
year gross income is limited fo the income derived from disposal of waste from Fraser
Papers and the AVRRDD, which produces a total income of $1,784,000. With that total
income, the AVRRDD could pay the bond debt principle payment of $700,000 and the
bona debi interest payment of $592,520, and have $491,380 to apply io the Cianbro
operating contract of $1,171,208. This leaves the AVRRDD owing Cianbro $679,826 in
vezr two of the contract and alse means the AVRRDD can not fund, among other items

officials, the AVRRDD has not filed any such application with DES as of November 14,
2002.
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that year, $210,000 for ity statutorily mandated financial assurance mechanism te fund
its landfill closure and post-closure costs, ar any of the landfill administrative staff
salaries and associated FiCA and other beneafits.

Although it may be pessible for the AVRRDD to demoenstrate that its Mt Carberry
fandfill operation is financiaily sound, remedies for the above noted budget cash deficits
appear problematic,7 The AVRRDD could increase its own disposal fees, but that level
of increase would produce significantly cut-of-market disposal fees for the AVRRDD
membper city and towns and most likely result in diversion of member sclid waste to
other, less expensive, disposal options thareby exacerbating the problem. The
AVRRDD could rely on its abilty to tax its member city and towns for these cash
shortfails. This option may not be acceptable, espacially to the many smaller towns in
the AVRRDD and may not be a financially viable option for any member city or town.
The AVRRDD could seek 1o reduce its costs, however, the major cost is the obligation
to pay ten million dallars ($10,000,000} to acquire the facility. In an article in the
Navember 12, 2002 Berin Daily Sun {attached as Exhibit 2) AVRRDD officials were
stated as having noted that if the district finds it can not meet its revenue needs, it can
always sell the landfill. Such speculation by a prospective owner should give rise to
carsful analysis of the facility’s financial viability by the DES when it receives the
required applicaticn from the AVRRDD.

The Boutin and Arias letters ignore these very practical problems; no expansion
capacity at Mt. Carberry can be available if the facility is not permitted to accept out-of-
district waste in the guantities noted, and absent such waste amounts Mt. Carberry, as
proposed by the AVRRDD, may not be a financially viable business.

I5. The Aries Letter Overestimates Capacity From the Wheelabrator-Concord
L.P. Facility Because It Does Not Account for Ash Disposal Capacity.

At the fime that NCES submitted ts Public Benefit Statement in April 2002, the
Wheelabrator-Concerd L.P. Waste-to-Lnergy Facility {the "Concord Facility”) was
permitted to accept 500 tons per day or 182,500 TPY of municipal solid waste for
ncineration.? Subsequently, the Concord Facility was granted a permit medification that

It bears noting that we make no statement as to whether the AVRRDD Mt. Carberry
proposed operation is in fact financially sound. We only note that such a demonsiration
has not been made by the AVRRDD or evaluated by the DES. Hence, inclusion of the
expansion capacity of Mt. Carberry in the NCES analysis is inappropriate. The above
data is presented to point out the legal need for such a determination by the DES and
some of the issues 1o be examined in the DES’s evaluation.

® The Aries letter criticizes NCES's projections of the capacity of the Congord facility and
the waste-tc-energy facility in Claremont, because there zra no “"technical” reasons why
those facilities woutd not continue (o operate beyond the time that their above-market
electricity sates contracts end in 2019 and 2007, respectively. The Aries letter,
howaver, does not evaluate the impact the future market rate for electricity or
operational costs may have on future operation. Netwithstanding that, NCES's capacity
analysis examined capacity needs if the two facilities were to close when their electricity
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atlows the facility to accept 575 tons per day or 209,875 TPY. Based upon this new
dispasal rate, the Aries letter projects that the Cencord Facility will provide 4,197,500
tons of disposat capacity during the 20-year pianning period. The Aries letter aver
estimates the capacity provided by the Cancord Facility by 1,119,333 tons, howaver,
because it improperly accounts for disposal of ash generated by the Facility.

A waste-to-energy facility actualiy disposes of only about two thirds of the
municipal solid waste it accepts, because these facilities produce one-third of that
amount in ash resigue, which must be landfilled. Censequently, while the Concord
Facility has a nominal capacity of 209,875 TPY, its actual capacity, net of ash disposal,
is 139,977 TPY. The facility will produce approximately 69,958 TPY of ash residue.
The capacity asscciated with the need to dispose of this ash residue must be accounted
for.

Currently, ash generated at the Concord Fagility is disposed of in the Franklin
landfilt, which is dedicated to the disposal of Concord Facility ash. The Aries |etter,
assumes that the Concord Cooperative will provide disposal fer all ash generated at the
Concord Facility. Under the Franklin landfill's current standard permit the landfill would
have reached capacity within eight years if the Concord Facillty continued to incinerate
500 tons of municipal sclid waste per day. Accordingly, in the April 2002 Public Bensfit
Statement, NCES accounted for the ash produced at the Concord Facility by offsetting
the ash produced against the capacity of the Frankiin landfill through the vear 2008, and
then reducing the nominal capacity of the Concord Facility to 2/3 beginning in 2010.

If the Concord Facility incinerates 208,875 TPY of municipai solid waste rather
than 182,500 TPY (a difference of 27,375 TPY), it will produce an additional 8,125 TPY
of ash residue. Assuming that the Franklin landfill has 486,667 tons of capacity
remaining,® the Franklin landfill will reach capacity in 7 rather than 8 vears.
Conseguently, the Concord Facility can be said {o have a capacity of 209,875 TPY
through 2008. After that point. ash must be accounted for by reducing the capacity of
the Concord Facility to 2/3 of its nominal capacity or 139,217 TPY. Conseguently, the
Concord Facility will Erovide an additional 108,500 tons of capacity during the years
2005 through 2008 " and an additional 231,167 tans of capacity during the years 2003
through 2024 V" for a total additional capacity during the 20-year planning period of
340,667 tons. This is 1,112,333 tans iess than that erroneousty projected by Aries
Engineering.

Because Arles Engineering failed to take into account the disposal of ash
generated at the Concord facility after 2008, DES should not accept the Aries letter's
capacity projection for this facility. in evaluating the NCES Public Benefit Statement,
DES could consider the Concord Facility capacity based upaon the capacity approved at

sales coniracts expired, and capacity needs assuming that both facilities continued to
cperate throughout the 20-year planning period.

® This figure is derived by multiplying 182,500 TPY by 1/3 (the estimated amount of ash
produced) and multiplying that number by the 8 years of capacity that DES projected
the Franxlin landfill had remaining.

0(209,875 TPY - 182,500 TPY) x 4 = 109,500,

" 16(2/3(209,875 TPY)-2/3(182,500 TPY)-1/3(182,500)) = 231,167
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the time of NCES's submission; however, even if the capacity analysis in NCES's Pubiic
Benefit Statement is updated to include the additional 340,667 tons of capacity at the
Concerd Facility, a capacity shartfall continues to exist, and Stage IV provides the
necessary public benefit. See the analysis presenied in Section IV below.

iv. Even Assuming a Per Person Waste Generation Rate of 6.0 Pounds Per

Day, The State Faces a Capacity Shortfall, and Stage |V of the NCES
Landfill Provides a Pubiic Benefit.

NCES prepared its Public Benefit Statement utilizing a per person waste
generation rate of 6.4 pounds per person per day. At the time, this was the mast
current waste generation rate published by DES. In Ociober 2002, DES recalculated
the rate hased upon the most current year's information and concluded that the rate for
the previous year was 6.0 pounds per person per day. Discussions with DES personnel
confirm that the wasie generation rate varies over time, and has been increasing over
time. DES personnel attribute the rise and all in waste generation rates primariiy to
rises and fails in the general economy. NCES maintains that a rate of 6.4 pounds par
person per day should be used to calculate shortfalls in capacity because use of the
most conservative number provides greater assurance over a 20-year planning period
that the state will have adequate disposal capacity during that period.

The Aries letter proposes the use of the 6.0 pouncs per person per day number.
Even if DES assumes a 6.0 pound per person per day waste generation rate, a capacity
shortfall exists, because the Aries letter, as noted in Section | through Il above,
impreperly calculates available capacity under the law. Using the Aries lefter's
generation calculations, the projected capacity shortfali is between 10,558,216 tons and
12,384,722 tons.'® This shortfall is consistent with the ranges of shortfall projected by
NCES, adjusted for the capacity that has been permitied at the Turnkey landfill, Mt.
Carberry, and the Concord Facility. Adjusted te reflect the capacity permitied at
Tumkey and the Concord Facility since April 2002, NCES's calculations would yield a
shortfall of between 10,550,000 to 13,250,000 tons assuming a 40% diversion rate
throughout the entire period and 12,40C,000 to 15,100,000 tons assuming a tiered
waste diversion rate escalating to 40% in the vear 2014, See Section V.

V. DES Considers Regiconal Needs in Making a Public Benefit Determinatian,

When DES makes a public benefit determination, RSA 149-M:11, lii (a) requires
DES to assess: “[t]he short-and long-term need for a solid waste facility of the proposed
type, size, and focation to provide capacity to accommodate sclid waste generated
within the borders of New Hampshire ...." Accordingly, NCES provided DES with an
analysis of the potential regional capacity shortfall. The Ares letter takes exception o
the region identified by NCES because some of the towns falling within the region are
eguidistant from the NCES and Turnkey landfills and a few are closer to Tumkey.

' These figures are derived by subtracting Aries's cverestimation of Turnkey capacily
{11,400,000 tons), Cancord facility capacity (1,119,333 tons), and Mt. Carberry capacity
(97,500 tons) from Aries’s calculaied capacity surpius of between 222,111 tons and
2,058,617 tons. See Table 1 and notes thereto.
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NCES defined its region as those New Hampshire communities within a sixty-
mile radius te the south of the NCES landfill and the northern portion of the state. This
transiates rcughly into dividing the state into half with the line running through Lebanon
and Wolfgboro. Although it could have, NCES did not assume that all of the
communiti2s in that area would actually utilize Stage |V of the NCES landfill. The
communities served by faciiities in Conway, Lebancn, Claremont, and Concerd were
excluded. This area comprises approximately half of the state geographically, but a
much smaller fraction of the state in terms of population and waste generation. The
Aries letter points out that the NCES facility provides capacity to New Hampshire
communities that are much closer to the Turnkey landfili and as far as 123 miles distant
fram the NCES facility. While the Aries letier argues that southern resident’s willingness
io transport their waste {0 NCES indicates that some North Country towns may find it
reascnable to pay additional transportation costs and dispose of their waste at the
Turnkey fandfill, Nerth Country residents may feel differently if they understood that
transportation of their waste would cause a 10% or greater increase in their disposal
rates. if anything, the demonstrated willingness of residents in the socuthern portion of
New Hampshire to transport their waste to the NCES landfill indicates that Stage 1V will
provide both a statewide and regional public benefit.

Vi. NCES’s Assumptions Regarding Waste Diversion Rates Are Reasonable
and Appropriate.

Contrary to the implications of the Boutin letter, NCES gives full credit to the
General Court’s goal of attaining a 40% diversion rate and to the General Court's
hierarchy of solid waste management methads. The Boutin letter fails to take into
account that, even if the state meets the diversion goal of 40%, then 60% of the waste
stream will stifl need to be disposed of through incineration and/or landfilling.
Cansequently, NCES’s landfill remains an essential part of any integrated system of
solid waste management in New Hampshire.

In its Public Benefit Staternent, NCES considered two scenarios, both of which
included source reduction and recycling. One scenaric was based on a 268% diversion
rate, a higher diversion rate than has ever been achieved in New Hampshire, escalating
to the goal of 40% diversion in 2014, The second scenario assumed that the diversion
rate would be 409% throughcut the entire 20-year planning pericd. When caiculating
waste generation based upon the escalating diversion rate scenario, NCES assumed
that the state would achieve a 26% diversion rate during the years 2005 through 2008,
33% during the years 2010 through 2014, and 40% during the years 2015 through
2024, The reasonableness of these assumptions is confirmed by the fact that the
Boutin letter asks DES to credit the capacity projections presentad in the Aries letter,
which are based on virtually the same assumptions.™®

¥ The Aries letter assumes a diversion rate of 26% from 2005 through 2008, 33% from
2010 to 2014, and 40% from 2014 t¢ 2024,
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Vil. DES’s Draft Solid Waste Plan Demonstrates that Stage IV of the NCES
Landfill Provides a Public Benefit.

Goal 4 of the September 2002 State Draft Solid Waste Plan is to "Assure
disposal capacity for New Hampshire.” DES has recognized that "Without sufficient
disposai faciiities, haulers will need to transport waste lorg distances. This would be
unacceptable for the long term considering the costs of hauling, the potential for liability
and envircnmenial impact, and the strateqies devised by [neighbaring] states to curb
imports.” Drzft Plan at 10. DES reported that Governor Shaheen established a Solid
Waste Task Force 1o investigate the adequacy of capacity, concerns about indusiry
concentration, and increasing costs of solid waste disposal. “The Task Force found that
there are two sides to assuring adequate capacily: using existing capacity wisely; and
encouraging new capacity.” Id. Recognizing that "'most of New Hampshire currently
reliss upon privately owned capacity, the Task Force recommended facilitation of
collaborative host community agreements.” [d. DES, for its part, “places a high pricrity
on extending capacity fcr the disposail of sclid waste” in accordance with the Task
Force's recommendations. Id.

Although most of New Hampshire relies upan privately owned capacity, there are
only two significant privaiely owned landfills in New Hampshire: the NCES landfill in
Bethleherm and the Tumkey landfilt in Rochester.™ Private landfills with integrated
facifities and large service areas have proven o be the most economic alternative to
municipally cwned and operated landfills. |f this were not so, the Task Force would not
have found it necessary to encourage the public deveiopment of new capacity -- that
development wouid take place automatically as a result of market forces. Additionally,
The Task Force found ts genesis in concerns aver industry concentration. IfNCES
Stage IV is not approved, then only one significant private landfilling company would
remain in New Hampshire. This iack cf competitive market prices could adversely
impact the cost of disposal to the state's citizens, businesses, and communities.

The Boutin letter alsc complains of the importation of out-af-state waste into the
Town of Bethlehem. These concerns are unfounded with regard to NCES's landfill,
however, because NCES acceépts anly a limited amount of cut-of-state waste. The vast
hulk of the waste disposed of at the NCES landfill originates in New Hampshire. NCES
has informed DES that since NCES began operation of Stage Ill, an average of about
84% of the waste disposed of in Stage ill originated in-state.

In compariscn, DES reporied in August 2002 that during 2001 the Lebanon
municipal landfill accepted 33,426 tons of New Hampshire-generated waste and 15.326
tons of wasted generated out-of-state. At the Lebanon landfill, then, over 31% of the
waste disposed of originated from out-of-state.’ At the tumkey landfill, 1,101,922 tons
of waste was disposed of, 48% of which originated from out-of-state, By comparison,

" There are also two privately owned waste-to-energy facilities in the state, both of
which ultimately are owned by the same company that owns the Turnkey landfill in
Rochester. While these facilities provide capacity, they do not alleviate industry
concentration.

'* Punlic ownership of disposal capacity provides no guaranty of reducing the
importation of out-of-state waste.
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NCES accepts approximately one-third the percentage of imported waste than is
accepted by the major landfill in the state, and only one half the percentage of imported
waste that is accepted by some municipally owned landfills. Based on the faregoing,
critcism for the disposal of out-of-state waste cannct and sheuld not form the basis of
the denial of a finding of public benefit for Stage IV of the NCES landfill.

Lastly, failing to find that Stage [V of the NCES landfill provides a public henefit
would require communities in the northern areas cf the state to either pay more for the
disposal of their waste in terms of a higher tipping fee or to pay more for the
development of fransfer stations and the jong-distance transport of their waste to
scuthermn New Hampshire or neighboring states. While the Aries ietter finds an
assumed 10% increase in the cost of waste disposal de minimis, North Country
residents may feel differently.

The governor's Task Force recognized that extending the lives of existing
landfills should be one of the state’s goals. The Boutin letter would have DES extend
the life of facilittes such as Mt. Carberry and Turnkey — just not the life of the facility
located in Bethlehem. Clearly, the Boutin lefter's position is not consistent with draft
state plan policies, the rezlities of waste disposal in New Hampshire, and 1s not a
credible pclicy position for state planning.

VIil. The Boutin Letter Claims That The States’ Political Subdivisions Have
Authority It Concedes Is Not Even Given The State Under RSA 148-M Or
The Commerce Clause

The Boutin letter states that *...it is {rue that out-of-state waste may not be
excluded frarn New Hampshire’s commercial landfills....” The Boutin letter also
implicitly recognizes that DES’s landfill siting authority preempts local regulation when it
states "l submit that the DES’ authority to preemptively siie a commercial fandfill is
IImited to the express purposes of RSA 142-M.” Having established these principles,
however, the lefter then attempts to limit DES authority by drawing a distinction between
the preemptive effect of DES authorily to site a landfill generally and the preemptive
effect of DES authority to site a landfill that accepts out-of-state waste. The Boutin letter
claims that DES preemptive authority only applies to landfill capacity for New
Hampshire waste. This distinction lacks any basis in law. The Boutin letter cites no
provision of RSA 149-M to establish the legal basis for such a distinction, and in fack
could not do so. No provision of RSA 149-M, fairly read, establishes any such limitation
on DES's preemptive authority to comprehensively regulate landfills.

The distinction drawn by the Boutin latter also ignores the reality of landfill
development and operation. Landfills are not developed exclusively as accepting either
ony in-state or only out-of-state waste. For example, about 50 percent of the waste
disposed of at Turnkey Landfill in 2001 was out-of-state waste.'® Given this business
reality, the Boutin letter's distinction, while admitting that DES cannot precfude out-of-
state waste, implies that DES cannot site a facility that would accept out-cf-state waste

% Even the proposed AVRRDD operation at the Mt. Carbarry Landfil! proposes to take
significant amounts of out-of-district waste, and presumably, given the amounts, some
of that will be out-of-state wasta.
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as part of its disposal waste stream, unless alsc agreed to by the local government. In
addition to heing contrary to RSA 149-M, this position is implausible when taken to ifs
logical conclusion. if acceptad, it would mean that local governments had veto power
over every DES iancfill determination (inclusive of public benefit determinations) and
could thereby preclude disposal of out-of-state waste and the siting of ail landfills. Thus,
while the Boutin ietier concedes that the State cannot preclude out-of-state waste from
New Hampshire [andfills, it seeks to reserve thal very power {o the political subdivisions
of the State. Commerce Clause jurisprudence recognizes no such distinction.

Notwithstanding the Boutin letter's attempt 0 raise the specter of out-of-state
waste and Commerce Clause issues in addressing the NCES landfill and its public
benefit, it bears repeating that, on average, 84% of the waste disposed of in Stage Il of
NCES's landfill is in-state wasle. Thus, on a percentage basis, NCES has accepted
significanily less out-of-state waste than was accented at either the Lebanon municipal
landfit! or at Turnkey landfill. See Section VIl above, Clearly, the NCES landfill serves
the capacity needs of this state and provides a public benefit.

Robert A. Olson, Esg.

i

CC: Philip J. Q'Brien, Ph.D., Direclor, Waste Management Division, NHDES
Richard S. Reed, Administrator, Solid Waste Management Bureau, NHDES
Town of Bethlehem Beard of Selectmen
Edmund J. Boutin, Esq.
Thomas E. Roy, P.E., P.G.



Table 1
Disposal Capacity for New Hampshire Waste (Tans)
Years 2005 through 2024
Correcied Aries’ Estimate

Z0-Year | Lined T [ Wasie o Ca&D Palential | Projected | Wasle Dispasal | Projected | Weste
Disposal |1 andfls Energy Prucessing 20-Yeqr 20-Year 26% 1o 40% 20-Yeur Disposat
{apacity Disposal Waste Diversion Waste 40%
Estimates Capacity |Generation Capacity Generation | Diversion
{26% to | Suplus/{Shorifall) (40% Capacity
40% Diversion) | Surplus/(Sho
Diversion) ttfally
Turikey M1 Mashug | Conway [Lebanon |Claremont | Cencord LL&S  |ERRCQ | Turnkey
Carbemy B ~
|
Agies' [ 17,570,000 | 650,000 | 1,380,000 | 200,000 | 950,000 | 374,000 14,157,500 B20,000 974,000 2,000,000 124,805,500 | 28,683,380 222111 26,846,883 2,088 617
Estimate
correcled | 5 170,000 | 552 500 | 1,360,000 | 200,000 | 960,006 | 374,000 (3,058,467 1 620,000 974,000 | 2,000,000 | 16,288 667 |28 683,480 (12,304 722) 26,046,883 8 (10,5548,216)
Ancs
§ Estimale - o R ) . 5 ] ]
NOTES

1. The Aries’ Estimate assumes:

a) Tumkey wilt accept 6,170,000 tons for 2005 through 2012 and that a permit application for disposal capacity for subsequent
years will be submitied in the spring of 2003 and approved with a fill rale of 950,000 TPY for 2013 through 2024, (Note that such an
applicatiocn has not been submitted cr approved. )

b) Mt Carberry accepts the permitted 32,500 tons peryear (TPY) for 20 years. (Note that NHDES data indicate the site life is
through 2021 not 2024.)

¢) Nashua accepts 80,000 TPY until 2021.

d) Cenway accepts 10,000 TPY for 20 years.

g) Claremont accepts 43,000 TPY frem NH and produces 24,300 TRY of ash providing a net capacity of 18,700 TPY for 20 years

f} Concord accepts 575 tons per day (209875 TPY) for 20 years and the cooperative provides ash disposal.

q) Turnkey accepts 100,000 TPY of C&D waste for 20 years.
2. The Corrected Aries' Estimate is based on:

a) Turnkey will accept 5,170,000 tons tor 2003 through 2012, the date the permitted capacity is expected to be filled.

b) Mt Carberry accepts the permitted 32,500 tons per year (TPY) until 2021.

¢} Nashua accepts 80,000 TPY until 2021,

d} Conway accepts 10,600 TPY for 20 years.

e) Claremont accepts 43,000 TPY from NH and produces 24,300 TPY of ash providing a net capacity of 18,700 TPY for 20 years.

1) Concerd accepts 575 tons per day {209,875 TPY) for 20 years and the cooperative provides ash disposal from 20056 through
2008. Adjusting for ash disposal, the net capacity for years 2009 through 2024 is 139,917 TPY.
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2003 PROPOSED MT. CARBERRY LANDFILL BUDGET

EXPENSES

CIANBRO

AUminsiretive Staff Sataries
EMployer's Share FICA & Medicare
Empioyee Benalils

Interest on BAM

Intorest gn RAN

Malntenance
Legat “bond pracecds for $40,000
Hond Fee “Lond proceeds

Hydroblasiing Leachate Pipe

Properiy & Ulabllity Insurance

Pesmits

manflanna/Renoning

Volume Survey

Bunding

Annual Repost

Cperating Manual

At

Teiephone {[cell & at garage/scale house)

Propane

Electricily

Chulside Services “bond protesds tor 55,000
OMcs Supplies

Cifica Eqguinmeant & Fumishings

GHlca Rent

FOSIRgE

Fingncisl Assorancs Bond

standby Trust Agraoment

Dreslgn Engtneering Cell 14 Z Clasuwne & Copstruction Slege 7 "bond prucaeds
“Temporary Closure Calls 1 8 7 *bond procaads
Scale System, Scake House *sond proceeds
Contingency

Incgme
Fraser 50,000 tons @319

Duistrict Towns 12,000 tons Ea¥
Non-Dislnct Towns 3,000 lons @367
Anticipated Indleres! income

Incoeme needed from additional tonnags
Bond Procceds 1o be used ©

£1,138,000.00

5
5
5
§
¥
5
5
5
s
3
£
$
$
¥
.3
3
5
-
5
3
L3
3
5
S
5
5
3
$
5
¥
&

120,000.C0
12,500.00
24 000.00
225,000 0%
20,000.G0
7000000

75,000.50

15,602.00
B5 000,00
55.0006.00
25 000.00
35,000.00

£.000 00
1.000.00
10,000.00
10,000.00
15,000.00
5.000,00
8,000 00
12.000.00
58.000.00
5,000,00
15,000,640
6,000.00
3500 00
210.0Q0.00
1,000.0C

215,000.00

286.100.00

175,000.50

150,200.00

§1,086.000.00

IZ T I I I T R

850,000 00
804 .000.00
201,000.00

20,000.00
371,006,020
740,000.00

£ 3,088,000.00
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Mt Carberry Lendfil] Imtial Budget Projections

First 5 years, we necd an average of 1 AT 175 per year of additiona!l income (beyond
Frascr, District towns and non-member (owns) to meet budget (based on hritial
projectinns}

This wouid equate Lo, 27,840 1ons @360 per ton
30,370 tons (@355 per ton
31,407 tons (@350 per 1on
41,758 1ons (2340 per ton

Yezrs 6 through 10, we need mn avarage of 2,559 310 per year of edditional income
{beyond Fraser, District towns and non.member iowns) to mezt budget (bascd on initial
projections).

This would equate to, 42,65% tons (@360 per ton
40,533 1ons (@335 per tan
51,185 tons @530 per ton
63,98] tons @F40 per ton

Strategy:

In addition to the income requrred to meet budget, bring in an additionat 31,400,000 of
income annually, for the firsi den years of the bond (2004 - 2011)  This wauld
accumpulate 14,000,060 plus interest so we could pay off the bond in the 1% year (2014)
and fund. in a bank account, our Bnancial assurance bond, which will fluxuate but is
presently $6.991.4%0. Imtially a sum_ (o be determuned, will be used for cash flow, so
we do net have 16 use revenue anlicipation notes any longer ther necessary plus an
amoun?t, ta be determined, will be placed in 2 iandfill reserve Fund to cover unanticipated
maintenance cosls over and above the pnnual budgeted line ftem.

13,334 rony @360 per ton
25454 tons @555 per ton
28.000 Lons @850 per ton
35,000 tons @540 per ton

Exhibit 1, Page 2
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Public hearing set to answer questions about
landfill purchase

Barbara Tetreault

BERLIN-GORHAM- The public has an opportunity Thursday night to comment and ask questions
abeut the proposed purchase of the Mount Carberry landfill by the Androscoggin Valley Regional
Refuse Disposal District.

The hearing is sct for 6 p.m. at the Bertin city hall auditonum.

The disirict has signed a letter of intent to purchase the landfiil for $10 million from Fraser Papers which
put it out for bid. The district has voted to bond $14 millicn to cover the purchase and assoclated capital
costs.

District officials will be meeting tonight with town and cily officials to discuss questions and concerns
that municipal officials have raised.

Some of the meenng will be in non-public session and the rest will be in public session.

The public heating and tonight's meeting come as Gorliam town officials are considenng holding a
special town meeting to allow residents to decide if the town should support the bondime, The district's
bylaws give the legislattve body of each individual member town up to 60 days to vote an whether to
reject the bond 1ssue. If one community votes to reject the bonding, the entire puachase 15 off]

Gorham selectmen agreed last week to wait until after Wednesday's public hearing to vote on holding a
special mesting. Selectman Michael Waddell, who wants a special town meeting, said time is ruaning
short for the town because It must provide a ten day notification of a special meeting. The 60-day period
expires Dec. 5.

Al a non-public sesston last week with District adrimstrator Sharon Gauthier and consultant Raymond
Danforth, Berlin and Gorham officials raised questions about a number of issues.

One 18 the 20-year agreetnent the district must reached with the Maine G, Clanbro, to operate the
landfiill. The hiring of Cianbro is a condition Fraser has placed on the sale.

Minutes of the nor-public session show Waddelt questioned Clanbro's fee and whether the distrct could
termmate the contract for non-performance.

The proposed 2003 budget for the landfill prepared by Gauthier esumates Cianbro would recetve an
estimated $1.13 million to operate the landfiil. At a meeting yesterday with the local press, Gauthier and
Danforth said that figure includes the salaries and benefits for the five people and various part-time
personnel that will work at the landfill. The figure includes some equipment that Clanbro will provide,
sand and gravel for the landfill, sand and salt for the access road, propane, diesel fuel, security, and
1ECESSArY mainlenance.

Duanforth said the §1.13 million 15 a projectien and said actual payment will be based on hours and
equipment. He said he believes the figurs in the budget may be a littte on the high side.
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The contract with Cianbro, which was finalized by the district Friday, provides escape clanses and
allows the district to termuinate the arrangement for non-performance. Gauthier said the contract is being
reviewed by the district's lawyers and the state Department of Environmental Services. She cxpressed
hope that it will be available for public release at Thursday's hearing,

City Councilor Paul Grenier expressed concern about the local people currently working at the landfill.
He said the district sheuld require that Cranbro hire the current landfill employees. Cianbro has agread
to interview the local employees for jobs.

Budget projections show that the district will nezd an average of $1.6 million in additional income per
year for the first five years to meet its budgel. Depending on the tipping fee the district sets, that equates
10 77,840 tons to 41,758 tons. That is above the 12,000 tons of municipal solid waste from distriet
members, the addifional 3,000 tons the landfill receives from other area towns, and the 50,000 tons of
sludge fromn Fraser Papers.

In vears six through ten, the district projects it needs o generate an average of $2.5 million annually in
ouiside revenue.

Wtile it may be slow at {irst, Danforth and Gauthier said they are confident the district can attract the
adeed waste it needs. They report the district has already been contacted by four interested parties. But if
thedistrict finds can not meet its revenue needs, the pair noted the jt can always put the landfill up for
sale. Danforth said there were other bidders for the property and the disirict was told it received a $26
milion bid.

Ontop of the waste required to meet 1ts budget, the digtrict hopes to bniug in another $1.4 million
anmally o allow it to pay off the $14 million bond early and set up a fund to raise money needed to
close and monitor the landfill down the line. Until the district raises the cloesure momney, it will take out a
finmcial assurance hond at an annual cost in the $200,000 range.

The district has already applied to bave the state permit for the Jandfll amended to atlow the additional
municipal waste. The current permit limits the landfill to 32,500 tons of municipal solid waste annually.
The pernut also limits the landfill to accepting sludge from the Berlin and Gorham mills and the
Wasau-Mosinee mill in Groveton. The Groveton mill does not currently use the landfill.

The district provided Information on Cianbro which is described as one of the largest civil and heavy
industrial constraction and construction services companies on the East Coast. The employee-owned
company has been in existence for 50 years and has gross annual sales of over $360 million.

Prior to Thursday's hearing, there will be a meeting to allow cfficials to bring the district representatives
up to date on the latest negotiations and developments with the purchase.
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THE STATE OF NEW H.

DEPARTMENT OF ENVIRONMENTAL SERVICES
WASTE MANAGEMENT DIVISION

INRE: NORTH COUNTY ENVIRONMENTAL SERVICES, INC.

MOTION TO STAY APPROVAL PROCEEDINGS
ON NORTH COUNTY ENVIRONMENTAL SERVICES, INC.'S
APPLICATIONFOR STAGE IV PERMIT

The Intervener, Tewn of Bethlehem, {thc “Town") by and through 1ts counsel. Boutin &
Associates, P.L.L.C_, submits the following Maotion to Stay the Approval Proceedings on North

County Environmental Service's Stage IV applicauon:

1. In prior litication between the parties in the Grafion County Superior Court, the Court
recognized that RSA 194-M docs not grant the state exclusive regulatory control over solid waste
management, ~Noith County Environmental Services, Inc. v. Town of Bethlehem, Docket 98-E-

0141, #£98-E-G151, Merits Order dated 4/22/99, pp. 19-20. The Court held that the “statutory

scheme expressly recognizes the ragulatory authority of mumnicipalities over the operation of solid
waste disposal facilitics under their territorial jurisdiction.” 1d. a1 19. (See Order, attached 10 this

pleading).

2. In the prior litigation, the Court also ruled that the 1976 Variance did not apply 1o the

entire parcel owned by NCES. North Couuty Environmental Sepvices. Ing. v, Town of
Bethlehem, Docket =98-E-0141, £98-E-0151, Ments Order at p. 16, Affirmed by North Counry
made clear that NCES has no local approvals to expand its landill beyond the 31 acres addressed

i NCES 1 Id.

(]

As applicd for, part of the Stage 1V {ootprint lics cuiside the 51 acres addressed in

NCES T




4. North Country Environmental Services. Inc. v. Town of Bethlehem. et al, Docket =01-E-

0177, 1s currently pending before the Gralien County Superior Courl. The Tewn of Bethiehem's
Coutnterclaim asks for declaraiory relief and injunctive relief against NCES, relative to NCES's

planned Stage TV expansion.

5. Count I'V of the Tewn's counterclaim asks the Court for a declaration that it may impase
its Zoning Ordinance, including its prohibition against expansicn of landfills, on any NCES

apphication that includes expansion bevond and cutside the 51 acres addressed in NCES 1.

8. Count V of the Town's counterclaim asks the Court for injunciive relief against NCES

from proceeding through the process without first obtaimng local approvals,

7. Nothing in RSA 149-M affects any obligation on the part of NCES to cbtain local
approvals under all applicable, lawful local ordinances, codes, and regulations not inconsistent

with RSA 149-M.

E. The Grafton County Superior Coutt has set a trial date for the week of December 16,
2002,

WHEREFORE, the Intervenor now requests that this Department:
A, Grant Intervenor status to the Town of Bethlehem,
B. Grant a stay of the NHDLES proccedings on NCES's Stage 1V Apphicauen until which

time the Grafion County Superior Court enters a final order in Docket £01-E-0177.

C. Grant the Intervenor such other and further relief as may be just.




Respectfully submitted,
TOWN OF BETHLEHEM
By Its Attorneys,

BOUTIN & ASSOCIATES, P.LL.C.

Date: October 8, 2002

Om Buurlck RDdd

P.O. Box 1107
Londonderry, NIT 03033
(603) 432-5566

CERTIFICATE OF SERVICE

I, Brenda E. Keith, Esquire, hereby certify that [ made service of the foregoimg Metion to
Stay Proceedings by hand-delivering the same 1o Bryan K. Gould, Esquire, opposing counsel and
to the Town of Bethiehen.

Date: October 8, 2002




ATTORNEY GENERAL
STATE OF NEW HAMPSHIRE

33 CAPITCOL STRELET
CONCORD, NBW HAMPIHIRE 03301-8357

PHILIF T. MCLAUGHLIN
ATTORNEY GENERAL

STEPHEN J. JUDGE
DEPUTY ATTORNEY GENERAL
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VIA FAX AND FIRST CLASS MAIL

Brenda E. Keith, Esqg.

Boutin & Associates, P.L.L.C.
One Buttrick Road

P.O. Box 1107

Londonderry, NH 03053

Re: North Country Environmental Services, Inc.
Motion to Stay Approval Proceedings

Dear Attomev Kerth:

On Qctober &, 2002, at a public hearing in the Town of Bethichem, you hand
delivered to Philip J O’Brien, Ph.D, Director of the Waste Management Division at
the Department of Environmental Services (“Deparunent”), a Motion to Stay
Approval Proceedings on North Country Environmental Services, Inc,’s ("NCES”™)
Application for the Stage IV Permit. The Motion asks the Department to grant the
Town mtervenor status and to stay proceedings on NCES® application for approval of
Stage [V of the Bethiehem landfill. Dr O’Brien has asked me to respond directly io
Vyou.

Procedurally, the Department will treat the Town’s motion as comments
submitted in the context of the solid waste permit review process. This is the only
procedural mechanism for the Depariment to consider the Town’s requests, as there is
no pending adijudicatory proceeding and the Department has not initiated a
proceeding in which the Town could intervene  Although the Department is not
required to respond to comments before taking [inal action on the permit application,
1t 15 appropriate to address the Tewn'’s requests at this time.

The Department’s review of NCES” application for approval of the Stage [V
landfill 15 subject to the requirements of RSA 541-A:29, as well as to the procedures
set forth in the Sclid Waste Management Rules, which have been adopted pursuant to
RSA 149-M and appear at NH CODE ADMIN RULES Part Env-Wm 100 ef seg.

Telephone 603-271-3658 = FAX 503-271-2110 = TDD Access: Relay NH 1-800-735-2964
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Under RSA 541-A:29, Tl{a), the Deparment must apply nonadjudicative processes in
processing applications, 1f 1t 15 not precluded by law from doing so. Simmlarly, the
Solid Waste Management Rules at Part Env-Wm 304 set forth nonadjudicatory
procedures for review of applications for solid waste permits and maodifications
thereto.

In particular, Part Env-Wm 304.07 requires the Depariment to conduct a
technical review of complete applications and to consider all information received
from the applicant and the host municipality, among others. The Department must
also consider all information received from persons participating 1n a public hearing
pursuant to Part Env-Wm 304 08(a). This provision requires that 2 public hearing be
held on all permit applications, including modifications {o-existing permits, except as
excluded by Env-Wm 304.08(b). Under Part Env-Wm 204.01(c), the public hearings
are nonadjudicatory in nature.

Thus, afthough the Department cannot grant the Town’s request for intervenor
status, 1t will review and consider all information submitted by the Town during the
permit review process. Ths will include consideration of information presented by
the Town dunng the October 8, 2002 public hearing on NCES’ application.

As for the Town’s request that the Department stay the permit review process,
the Department 1s not authorized to suspend 1is technical review of the application 1if
ihe application is complete. (See Part Env-Wm 304.07{a)). ™NCES has submitted 2
complete application and the Department must determine, within the time limits
prescribed by law, whether the proposal meets all applicable crniteria under the solid
waste rules. (See Part Env-Wm 304.07(a)(1)).

The Department 1s aware of ongoing litigation between the Town and INCES
on whether NCES can expand the landfill beyond the fifty-one acre tract that was the
subject of prior linganon. Hewever, even if the Department were authorized to vary
the review process on this basis, proceeding with the permit review precess IS
consistent with recent rolings in the pending litigation. In particular, the Grafton
County Superior Court recently dismissed the Town’s claims for imjunctive relief
designed to prevent NCES from proceeding with the pending application. The Ceurt
found that the application for a permit did not rise o the level of imminence or
irreparability that an injunction is designed to relieve. See NCES v Town of
Bethlehem, No 01-E-0177, Order on Motion to Dismiss Counterclaims (October 8,
2002).

We note, however, that the Court also refused to dismiss the Town’s claims
regarding declaratory relief on the limits of landfill expansion. The Department’s
technical review i1s in preliminary stages and, if a standard permut s granted, no




Brenda E. Keithy, Esa.
Re: North Country Environmental Services, Ing,
Page 3

construction will teke place until additional application is made to the Department in
the form of a Tvpe Il Modification and a Notice of Intent to Construct.

Please feel free to comtact me if vou have any questions.

Sincerely,

TR REmghR | i
Maureen D Smith
Senior Assistant Attorney General
Environmental Protection Bureau

&R

et Board of Selectman, Town of Bethlehem
Philip J. O"Brien, PhD., P.G.
Richard S. Reed, NHDES
Bryan K. Gould, Esq.
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M. Richard Reed e
NH Department of Environmental Services TRE AL L
6 Hazen Drive P.O. Box 95
Concord, NH 03392-0095

: February 17, 2003
Dear Mr, Reed:

The Bethiehem Board of Selectmen 1s making this formal request for NH DES
to schedule a second Public Hearing on the Permit Application for a Solid Waste
Landfill North Country Environmental Services Inc (NCES) Stage IV
development. The Town of Bethichem's copy of the application for a new NCES -
landfill (Stage IV) was not complete until the Town received a section omitted
from the original application. In accordance with Env-Wm 314.12(¢) and
314.12(f) the applicant shall provide the estimated costs of closure, post closure
monitoring and a financial assurance plan m accordance with Env-Wm 3100,
All of the Town’s mail is kept, none of this information ever existed in
Bethlehem’s correspondence files. NCES claims that the documents were sent to
the Town, vet has no evidence such as a signed receipt. Our accountant needs
time to analyze these figures and now cannot begin until after April 15. This
nformation was recerved February 13, 2003. ’

None of the financial documents for Stage [V were included 1n the oniginal
application, rendering the Permit Application for Stage I'V incomplete at the
time of the October 8, 2002 Public Hearing. This information is part of the
NCES Stage IV Standard Permit Application and therefore, per Env-Wm 303.07
of the New Hampshire Solid Waste Rules, the applicant is required to provide a
copy to the town in which the facility 1s located for the Permit Application to be
complete.

The omitted materials include such significant mformation as the plans and
estimated cost of closure for Stage IV. And since the Stage IV design
contemplates an overlay and height increase on top of Stages I, II, and 11, none
of which has come under official closure yet, then such plans and costs would
have to include those stages as well. '




Qoton of Bethylehom

This expansion has a profound effect on the welfare and well being of
Bethlehem’s residents. We are a poor town with a high tax rate. The financial
implication of a legal battle with a corporation that cutspends the town fifty to
one is devastating, Not questioning safety aspects, the appearance of releasing
thirty tons of leachate particulate or more from the evaporation process, as well
as the fifty acre scar on our visible landscape from the existing landfill, has leng
term financial implications that will depress the Towns tourism image forever.
DES received four (4) odor complamts in January, 2003.

The current facility has capacity until 2005, leaving plenty of tume if the
development progresses, to conduct a second Public Hearing. Considering the
short and long term imphications this expansion would have on Bethlehem, it is
the opmion of the Select Board that this request for a second Public Hearing
should be granted.
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State of New Hampshire
DEPARTMENT OF ENVIRONMENTAL SERVICES
6 Hazen Drive, P.O. Box 95, Concord, NH 03302-0095
{603) 271-2900 FAX (603) 271-2456

March 13, 2003 thlehem
BIEHda K:Cij.h: Esquil‘f‘,‘q‘ o m "!J_ |7 '4.7‘1‘:\“i*‘i:illi.: auat TO“T“- Of Be r R gurik
Boutin & Associates A
PO Box 1107
Londonderry, NH 03033

Subject: North Country Environmental Services
Praoposed Stage IV Development
Bethichem, New Hampshire
NH DES Response to Public Comments

Dear Atiormey Keith:

The Department of Environmental Services, Waste Management Division
(Department) has reviewed oral testimony provided during the public hearing held on
October 8, 2002, and the written comments received for the project referenced above.
Pursuant to Env-Wm 304.07(b), these comments were taken into consideration as part of
the technical review of this application. In an effort to keep the public informed
regarding how the Department addressed these concerns and/er to clarify its position
relative to certain issues, the Department has clected 10 present a comprehensive response
in this single letter directed to abutters, those who attended the public hearing and
provided their address, and those who provided wrtlen comments. The
questions/respenses have been grouped into blocks for the purpose of presentation in this
letier.

1) Commenters expressed the opinion that state laws, rafes and enforcement have
been meodified af the request of or for the benefit of NCES, in particuiar, a) Env-WM
404.01 (mixtiure rofe), b} RSA 149-M:9.VIT (local approvals) aad c) Depariment fine
procedures.

Environmental regulation is a continuously evoiving process. Environmental
riles change in respense to changes in governing stanues, technical advances and when
rules become cutdated.

a) The 100 parts per million (ppm) concentration of hazardous constituents portion
of the hazardous waste mixtures rule 1s an example of a rule that became outdated (ref.
Env-Wm 404.01). This rule was adopted in 1991 because the Department had no way to
reguiate many highly contaminated organic wastes, which at the time, could be legally
disposed in unlined solid waste landfills. The rule was not health-based for individual
hazardous components and the level was set, somewhat arbitrarily, at 100 ppm.
However, the rule did address a lepitimate concern at the time. In 2000, the Department
adopted the TCLP organics standard for determining characieristic hazardous waste,
which is health-based and EPA has added a 10% limit for organics in determining

e
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hazardous waste. This standard makes this portion of the Department’s Harardous Waste
Rules more consistent with national standards ané more meaningfully provides for health
risk assessment.

b) In 1996, RSA 149-M:9, VII was adopted by the legislature to read as follows:

“The issuance of a facility permit by the departinent shall not effect any cbligation to
obtain local approvals required under all epplicatle, lawful local ordinances, codes, and
requlations not inconsistent with this chapter. Local land use regulation of facihity
location shall be presumed lawful if administered in good faith, but such presumption
shall not he conclusive.” '

In enacting this version of the stafute, the legislature eliminated 2 provision that
the permittee submit evidence of local approval to the Depariment. This provision was
eliminated because it potentially placed the Department in the position of determining the
validity of the representations being made. The Depariment is not the appropriate body
ic make a legal determination whether or not local zoning ordinances apply to a facility
or if a local approval is valid. The statute, as it currently stands, does not eliminate a
permitice’s obligation to obtain lawful local approval.

G} Compliance issues at the NCES  facility "have included groundwater
contamination, filling of the landfill beyond the permit limits, leachate breakouts, odor,
landfill gas migration, vector (Le., bird) control, and the late submittal of moniforing
reports, Efforts on the part of the Department to have these defliciencies corrected have
typically included verbal communications, written correspondence, and the use of
Administrative Orders and Fines. It is noted that an Administrative Order was issued n
1993 for the overfilling of a portion of Stage I and a Letter of Deficiency and
Administrative Fine were issued in May, 2000 for the violations of the mixture rule
- rzlative to leachate. The Department believes that compliance with environmental
regulation is best ensurcd by using a multi-tiered, multi-media approach starring with
education and outreach, and proceeding successively to compliance assistance,
compliance monitoring, and appropriate enforcement. '

The Department’s general approach to a violation is to teke action that is
appropzate and likely to achieve the desired outcome. In most cases, the desired
outcome 1s current and future compliance with applicable requirements and, if needed,
+ remediation of any harm to the environment.

2) Commenters have asked what the Department’s role is in the review of permil
applications and have expressed the opinion that the depariment seemiingly favors
business interests over local opinion.

The Department as & whole has many functions, which include outreach, pollution
prevention, remediation, first response, criminal investigations, compliance and
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peritiing in & multi-media environment. In terms of permitting, enabling statutes such
as RSA 149-M give the Department the authority to issus permits, in this case permits for
solid waste facilities. The statute also enables the Department o write rules consistent
with the statute that specify the requirements for obtaining such permits. The
Departrpent’s 1ole in permitting a new solid waste facility is to ensure that that facility
me=ets the requirements set forth in the rules. If the Department determines that an
application meets the regulatory requirements, it must issue a permit, which can contain
conditions. The Department bases its decision on specific requirements contained in the
rules, engineering judgment and legal imerpretations from the Department of Justice if
necessary. The Department does mot give any preference to business interests when
reviewing permit applications, and consistently endeavors to work within the
requirements of the statutes and ru’es.

3) Commenters have noted that contaminates were detected in certain monitoring
wells and have asked what is theirv significance is.

Some residual impacts to groundwater quality remain from the former unlined
landfill. These impacts are reflected in the analyses of samples taken from wells located
within the Groundwater Management Zone (Zone) established because of the former
unlined landfill. Additional wells constructed within this Zone also serve as release
detection wells for part of the lined landfill.

Low concentrations of several VOCs have been detected in monitoring wells near
thz leachate collection and loading arca.

4) Commenters have expressed concern that the Department relies on NCES’s
precedures for the inspection of in-coming waste and that the Department does not
independently assure that loads do not contain inappropriate or illegal wasie. Many
believe fhai the recent incident i which hundreds or thousands of American flogs
were accidentally disposed at the landfill points _io & flaw it the systemn.

There ars 253 permitted solid wasie facilities in the state including 13 operating
landfills. While the Department conducts spot inspections at. all solid waste facilities, it
must rely on facility operators to ensure incoming loads do not contain prohibited wastes
because there obviously cannot be a state inspector present at each facility on a
continuous basis. That is part of the reason the Department requires that solid waste
facility operators become certified pursuant to’ Env-Wm 3300. While personally very
offensive to us, the flags are not a prohibited waste. However, by its own admission,
NCES did not tollow the procedures outlined 1n its operating plan, which states:

“Once vehicles are in the dispesal area, compactor operators observe the waste as
the vehicles discharge their load onto the working face. As refuse is spread at the
working face, operaiors are to look for unacceptable materials which may have been
placed in the load”
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The operating plan is part of the permit to operate the landfiill. The Departmenr is
evaluating the issue. :

5) Commenters expressed concern that the liner system will eventually foil and
have guestioned high flows in the secondary leak detection system.

The New Hampshire Solid Waste Rules set minimum standards that landfill lirers
must meet. These minimum standards were approved by the USEFA in February 1993
when WNew Hampshire became an “approved state” to administer the federzl solid waste
rules (40 CFR 258). Liner systems built in New Hampshire are at least equivalent to the
EPA national standard and are composed of two lioer systems, a primary liner for
leachate collection and a secondary hner for leak defection. Inm this respsct the liner
system for NCES Smge IV is no different than other landfills in the state and is
equivalent to other landfills nationally. It is true that nothing buil: by humans will last
forever. There is a required 3(-year post closure monitoring period, which can be
extended if necessary to assess landfill performance. National and state authoritiss are in
the process of eliminating unlined landfills in favor of the current technology because
unlined landfills generally cause adverse groundwater impacts. The need for landfills is a
consequence of living in a modern indusmialized soclety and will be needed for the
foreseeable future. Current advances in technology have resulted in landfills that are far
more protective of the environment than the unlined landfills.

There have been some elevated flows in the secondary liner in Stage 1 Phases [1
and III, and Stage IT Phase II. In Stape I Phase II and Stage II Phase II the secondary
flows exceeded the Department’s acticn level of 100 gallons per acre per day for a
consecutive 30-day period. This situation was addressed as follows. High secondary
flows oceurred in Stage I Phase I in June 2002. WCES reported that while the primary
leachate pump was activated, an.automatic check valve designed to prevent backflow inio
the sccondary systemn, had failed. Thus, primary leachate was pumped into the sscondary
system making the secondary flow appear hipher. The valve was repaired and the high
flows have not been repeated. High secondary flows have been seen in Stage I, typically
in spring. NCES determined that water was being trapped in the anchor trench aad
introduced into the secondary system during the wet months of the year. The primary
and secondary liners were not welded together in Stage [ and water could get in between
the two, To address this problem, NCES expesed the anchor trench and welded the two
liners together thereby eliminating the pathway. This work was completed in December
2002. The success of this remedy will be assessed this spring.

6) Many connneniers expressed concern abour the leachatfe evaporator and believe
that there should be stfack testing, A petition was presented asking for the
discontinuation of use of the evaporator.
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The leachate evaporator, owned by CommenWealth Bethlehem Energy, LLC, 1s

operating in compliance with its permit. Thercfore, the Departiment has no reason to
revoke the permit and foree its discontinuation of use. Please note that stack tesiing and
ambient air monitoring was performed with Department oversight as described in the
answer to comment number 7

7) Convmenters asked if there are fonor-term health effects associated with the
leachate evaporator.

The Department evaluates devices based on applicable air rezulations that are
established to limit the emission of pellutants into the &t to levels that are protective of
public health and the environment. The primary regulation in New Hampshire
addressing toxic air pollutants is the New Hampshire Code of Administrative Rules Env-
A& 1400, Regulated Toxic Air Pollutants. This regulation establishes 24-hour and annual

Ambient Air Limits (AALs) for Regulated Toxic Air Pollutants (RTAPs). The 24-hour

AALs are based on potential adverse effects from shori-term exposure, and the anmual
AALs are based upon potential adverse effects fiom long-term or lifetime exposures. In
setting annual AATs, The Department asks the New Hampshire Department of Healih
and Human Services, Burcau of Envirormental and Occupational Health, (DHHS) to
classify the toxicity of the pollutants. Following a determination by DHHS of the
toxicity classification of the pollutant, the AALs were set using formulas set forth in Env-
A 1400, More information regarding foxic air pollutants is ava.liabie on Department’s
website at wow.des.state. it vs/ard/airtoxics

The Department’s method of limiting emissions of pollutants from stationary
sources of air pollution to maintain compliance with the above health risk-based
standards consists of evaluating ernissions from the sources and putting conditions in air
- permits which limit emissions from the sources to levels that will not result in
exceedances of the health-risk based standards. The Department also puts conditions in
alr permits requiring monitoring, recordkeeping, and reporting 1o ensure that actual
ermissions from sources are in compliance with their air permits and, thercfore, not
resulting in exceedances of the health risk-based standards. On November 3, 2600, and
aiter such an evaiuation, The Department issued an air psrmit allowing construction and
operation of the flare system. The Department’s evaluation of potential emissions from
the flare system and description of the basis for the permit conditions designed to ensure
compliance with the health risk-based standards were described in the November 3, 2000
DES Response to Public Comments. Since then, the flare system has been constucted
and is currently in operation. The Department kas inspected the facility and reviewed
reports of operational data, and the Department has completed an ambient air monitoring
program in the vicinity of the flare system. These evaluations ind:icate that the flare
systerm was constructed and has been operating in accordance with the conditions of its
air permit to date, The Department will continue to monitor its operation for compliance
with the conditions of ity air permit.
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8) There were several questions whether Stage IV Is ar expansion or « new

fandfill,

The Department of Environmenta! Services permits Stege IV as a new landfill
foctprint and has assigned it its own permit number DES-SW-SP-03-002, That is why a
Standard Permit Application was required for the permifting of Stage IV, Although this
13 & new footprint, the permitling requirements are identical had Stage IV been permitied
as an expansion instead. Under federal solid waste rules however, Stage I'V is considered
a lateral expansion (ref 40CFR 258.2) of en existing facility.

9 Commenters expressed concern that the landfill is sztea' over an aquifer and
haove asked if this is allowed,

The NCES facility is locaeted over a stratified-drift aguifsr. However, neither
federal nor state regulations specifically restrict the development of double lined landfills
above stratified-drift aquifers.

The stratified-drift aquifer in this area, as mapped by the U.S. Geological Survey
1s a little less than 4 square miles in area. About 60 percent cf the area is in the adjacent
Gale River wartershed and is not characterized relative to its potential productivity. That
part of the aguifer in the Ammonoosuc River watershed is characterized ag having &
transmissivity generally less than 1000 fi*/day and a saturated thickness generally less
than 20 feet. Major stratified-drift aguifers in the state have iransmissiviiies greater than
2000 ft’/day and saturated thicknesses greater than 40 feet. Only a small area west of the
mnterssetion of Route 302 and Trudeau Road has been judged by the U.S. Geological
Survey to be potentially productive.

10y  Commenters have stated tiaf certain appurtenances to the landfill are located
oulside the 51 acre area that the Grafion County Superior Court ruled could be
developed for landfill use.

The Solid Waste Rules require tha: a Jandfill be situated on land that is owned by

the permittee (rel. Env-Wm 2304.06). The Rules also contain setbacks to extarnal -

property lines and public roads (ref. Env-Wm 2304.04). The NCES Stage IV landfill
meets these requirements. Physical situation of solid waste facilities relative o internal
lot lires, exclusive of ripht-of-ways, is not regulated by the Department.

11y  Commenters stated that the landfill frequently causes odors.

Pursuant to Env-Wm 2705.01(d)(4), a facility shall be cperated and maintained in
a manner that controls ocor to the greatest extent practicable. Odor is an inherent
characteristic of solid waste landfills that 13 typically the result of decomposing
putrescible waste. Unfortunately, many of the constituents found in landfill gas have
very low odor thresholds (i.e., the lowest concentration of that consttuent in air that
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people can smell). Because peepie naturally vary in their sensitivity to odor, however,
odor nulsances can be difficuli 1o regulate, '

Recognizing that odor is associated with the waste placement process, the
Department requires a preventative approach to control odors at the waste mass itself. In
the case of landfills, a likely source of odor is exposed waste in the active portion of the
landfiil, Operators of facilities are thersfore required to minimize the dispersal of
offensive odors by minimizing the size of the working face (ref. Env-Wm 2506.02) and
by applylng a cover material (vef. Env-Wm 2500.03). It is also recognized that gases
emitted by a decomposing waste mass can einit offensive odors. For that reason, a gas
management program is implemented, to not cnly coatrol gas migration but to also
minimize odors. Gases are often collected and directed to facilities that destroy the
hazardous constituents in the landfill gas by means of combustion.

At NCES, the actions taken to minimize the potential for off-site migration of
odors associated with the iandfill include: (1) an active landfill pas extraction system
which draws gases from within the [andfiil where it is subsequently directed to a flare; (2}
the progressive closure of portions of the landfill that have reached capacity to minimize
the uncontrolied release of landfiil gas; and (3) implementation of a complaint follow-up
procedure to investigate and address any complaints received by the facidity.

As noted above, the Department has requested that NCES implement procedures
for improving the effectiveness of its gas collection svstem, This should also contribute
to minimizing odors.. With respect to odor complaines, complaints can be filed directly
with NCES by calling 869-3366 or by contacting the Deparment’s Waste Management
Division at 271-2925. It Is recomunended <hat NCES be contacted first since they will be
able to respond more quickly by investgating the potential cause of the oder and/or
visiting the location of the ador complaint to verify the presence of odor caused by the

landfill. Tf NCES is contacied after operating hours, the call will be forwarded 1o a -

calling service. The service in turn has been directed to contact NCES personnel in the
event of an odor complaint or other non-routine business. NCES is required to maintain a
log of all odor complaints and to provide them o the Department upon request.

Due to increased odor in November and December 2002, NCES extended the
active gas svstem into Stage I11 in January and February, 2003 to captiwre gas generated in
Stage II1. :

12y  Many conunenters express concern regarding the so called “main seep” and
two new seeps that appeared briefly in the summer of 2002. Some have expressed
concern that the seeps have not been adequately characterized. There was a question
regarding the long-term health impacts of the seep.

The main seep has been routinely tested for all required inorganic indicator
parameters -and standard regulated volatile organic compounds (VOCs) for 18 vears.
V(OCs have not been detected since April 1999, Concentrations of mangansse in seep
water exceed the health risk based standard and concentrations of iron excesd the

2.
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assthetic standard.  Howwever, concentrations of iron and manganese approach
background values at the Ammonoosuc River sampling site about 25 feet downstream of
where the surface flow from the main seep enters the river. Special Condition 15 of the
existing Groundwater Management and Release Detection Permit requires that evaluation
of options for remediation of water quality in the seep be subrilted to the Department no
later than June 1, 2003,

Special Conditior: 16 of the Permit requires that results of continued evaluation of
the “rew’” sceps be submitted to the Department no later than June 13, 2003,

13y There were many commenis regarding financial assurance. Some stated that
the final financial assurance documentation for stage IV is not in the application.

Some have stared that the insurance company used for FA is experiencing firancial
difficulties.

“Final” financizal assurance documents are required to be in place before the
issuance of Operational Approval can be granted for the stage/phase for which approval
is being sought. They are not required to be in place during the review phase of the
permit appiication or construction of the stage/phase.

The federal criteria to use an insurance policy as a means 1o meet the financial
asswrance obligation reguires that an insurer be licensed to transact the business of
lsurance in one or more States; or be eligible to provide insurance as excess or surplus
lines insurers in one or more States, Insurance Corporation: of Hannover, which provides
financial assurance for NCES, meets the necessary requirements.

It should be noted that permittzes are not allowed to use captive insurance
companies to provide financial insurance.

14) Cormnernters had questions regarding leachate gualify.

Leachate quality at NCES 1s comparable ¢ feachate quality at other lined landfiils
in the state. NCES analyses leachate quality tri-annually. Results are available in
Department files, but are not included in this response due to the voluminous nature of
the material. -

13y Commenters have asked whether the Governor's Executive Order No. 2000-4
requiring notification for newly discovered AGQS violations and M(BE greater than
3ppb have been complied with,

Conditions are not present that would trigger the Governor’s Executive Order No.
2000-4. This crder requires notification of abutters with water supply wells about new
confirmed violations of groundwater quality standards detected since July I, 2002, in
monitor wells within 500 feet of their property. No new violations have been found in
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such monitoring wells. Additionally, no VOCs above standards have been detected at the
site since July 1, 2002,

14) Commenters expressed conicern gver the issue of preemption, whick Is currently
in litigation before the Grafton County Superior Court. Commenters have asked
whether or not the State plans to weigh in on the issue.

At this time the State has not taken a position on the issue of pre-emption.

17y Commenters expressed the opinion that the Deparfment should do more to
promote public facilities to selve capacity shorifalis instead of relying on commercial
capacity. ‘ :

There are nine lined landfills in New Hampshire. Of these, seven are municipally
owned. These landfills ars: Lebanon landfill, Lower Mt. Washington Valley Secure
Solid Waste Landfill in Conway, Nashua Landfiil, Mt. Carberry Landfill in Success, the
Franklin Ash Landfili, the NIH/VT Solid Waste Project Ash Landfill in Newport (closed)
and the Somersworth Ash Landfill {closed). The remaining two, TLR-III Refuse
Dispesal Facility in Rocheszer and NCES, are privately owned.

The most recent landfill to become municipally owned is the Mt Carberry
Landffl] in Success. The lendfill was owned by Fraser Papers, the current owner of the
Berlin and Gorham pulp and paper miils. Fraser sold the landfill to the Androscoggin
Vallev Regional Refuse Disposal District. The Diswict submitted an application to
expand the commercial capabilities of the Mt. Carberry Landfill. That application was
approved by the Department on March 7, 2003.

18)  Commenters noted that trucks often park on Trudeau Road waiting for the
facility to open, wirich is contrary to the facility’s operating plan.

The Departrment takes note of this comment.

19)  Comments were received regarding Public Benefit (RSA 149-M:11). Axn
aiternate capacity analysis was submifted by expert testimony on behalf of the Town of
Bethlehem. Other commenters have asked for Department interpretation of various
aspects of RSA 149-A4:11.

As part of the permitting for a new solid waste landfill, the Departinent, guided by
statute and nile, determines if the proposed facility satisfies a capacity need. The
Department received several capacity need analyses, including the applicant’s and an
aliemative analysis prepared by consultarzs hired by the Town of Bethlehem. Anached
o thus letter 1s the Department’s analysis that is the basis of the capacity needs
determination, which indicates that a capacity shortfall will exist in the year 2013. The
attached analysis shows waste generation and available capacity in detail.
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Per RSA 149-M:11{V)c), the Depariment interprets existing capacity to be all
landfill capacity for which there is a valid standard permit and all permitted incinerators
operating at their full capacities.

20)  Commenters have expressed concerns that NCES is fast-filling Stage Il in
viplation of its existing permit and that NCES has indicated it would like to start filling
Stage IV one year prior to the scheduled completion of filling in Stage IIl. Questions
have been raised regarding whether or not (his is warranted.

Permit condition 7(f)(1) of permit DES-SW-SP-00-003 for Stage III requires that
Stage IIT provide capacity for New Hampshire generators for 4.5 years. From the third
quarter 2002 remaining volume survey submitted by NCES, the Department calculated
that there was 48% of Stage III remaining volume while there was still 61% of the
required 4.5 years remaining. The Department subsequently asked NCES in a letter
dated Qotober 21, 2002 to explain bow It will comply with permit condition 7(0){(1). In
response, NCES calculated the in-place density of waste to be 1,600 Ibs. per cubic yard
and based on that density could accept an average of 10,388 tons per month and still be
able to meet its obligation. NCES asserts that it is in compliance with permif condition
FD(1). The Department notes that since September 2002, when the third quarter survey
was done, the average waste acceptance to December has been 9,763 tons per months.

In its comment letter for the Stage IV application, the Department asked NCES to
beiter explain the time frame and schedule for opening Stage I'V and provide reasons for
the schedule. The Department also asked NCES to better define the life expectancy of

Stage [V and specifically how it coincides with Stage III. which is scheduled to be filled

i June, 2005, NCES responded by saying that construction of Stage IV must commence
in the 2004 construction season in order to be ready for June, 2005, NCES plans to start
placing a non-puncturing layer of waste in Stage [V in November of 2004.

21)  Some comumenters believe that Stage IV will be constructed over a4 36-acre
marsh.

Wetlands were delinsated by a licensed wetlands scientist. There are wetlands on
the property outside of the Stage I'V area. There are no wetlands within the Stage [V
footprint.

22y  Commenters have ashed how many unannounced inspections have been done

at NCES,

The last unannounced inspection was conducted on January 30, 2003, Prior to
that there have been 3 inspecticns in 2002 mosi of which were unannounced. The
Department conducts anrnounced site visits when Department personnel wish to meet
with a particular individual who might otherwise not be there.



Rezponse to Public Comment

NCES Siege IV Application
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Page 11 of 11

Shouid you have additienal questicns regarding the Department’s response, please
contact Micheel B. Guilfov, P.IZ, of the Permitting and Design Review Section at (603)
271-6467 or at mouilfoyidgdes.statenh.ns. If your questions relate specifically 10 the
capacity needs amalysis, please contact Christopher Way at (603) 271-6847 or at
cway(@des.state.nh,us, '

aY B in
F Reed., Adm inistl%or
Salid Waste Managerment Bureau
Enc: Capacity Needs Analvsis
CC: Town of Behilehem, Board of Selectman
Selid Waste Management District Member Towns:

Town of Dalion
Town of Easton
Town of Franconia
Town of Lancaster
Town of Littleton

»  Townof Sugar Hill
Councilor Raymend Burton
Sen. John T. Gallus
Rep. Stephanie Haion
Rep. MNed Densmore
Eep. Michazl Gilman
Larry Lackey, NCES
R. Scott Shilleber, P.E.,, Sanborn Head & Assoziates
Fhilip 1. O Brien, Ph.D, P.GG.,, Diirector, WMD
Kenneth W. Marschner, Acministrator, WP
Michael Guilfoy, P.E., Actng Supstvisor, PDRES
Christopher Way. Supervisor, PCAS
SWMB filss
PP
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Waste Generation for the Next Twenty Years- § v
o, Bervices
(Refer to Table 1) . . CEEE

Years of Projection
20-year intervals for long-term capacity.

Population

Besed upon Census 2000 and Office of State
Planning estmates. (Column A)

Waste Generation

Populanon x Per-capitax 363 (days)fZOOO— _
“Yearly waste generation. (Column B)- 0

r ]

* Waste reduction with 30% diversion . ‘ .} Waste Reduction with 40% diversion
| calculated by reducing the MSWby-30% afier _ caleulated by reducing the MSW by 40% after
1.2007. A gradual increase is projected from 25% .| 2007. A gradual increase is projected from

| in 2003 to 30% in 2007. (Column C) C | 25% in 2003 to 40% in 2007, {Column D)

Construction and Demohtlon Wastes |
Estunated at 1.1 Ibs/person/day w/a 44% disposal rate until 2013. At that point, the rate 18, pmjected to
increase to 65% due to declining demand for alternate daily cover {ADC). (Column B
. Y . . . . ) T e e

, Select Wastes
Estimated at 0.31 [bs/person/day and includes treatment
plant sludges, asbestos, other wastes, etc. (Column ¥)

Total Waste Generation w/ 30% ‘ ) : Total Waste Generation w/ 40%
diversion. Add waste generation _ diversion. Add waste generation
(w/ 30%%), Construction &Demo, ' {wi 40%), Construction and Demo, .
and select wastes. (Column () o - | and select wastes. (Column H)

PCAS, 2003



© Facility Inventory & Remaining Capamtv
(Refer to Tablﬂ 2y

Municipal Combusters ]
Estimated yearly tonnages based upon permif limits,
Ash is assumed to be disposed in-state. (Column T} i

- Penacook Facility
Capacity based upen permitted yearly tounages minus
«v1 ash amounts not going to F ran.khn ash landfm as cf
51 2009, (Co[umn ) :

Claremnnt Facility ]

Capacity based upon permittad vearly tonnages.and
sy reported history of ascepted New Ha.mp_shue wastes;

2 - ninug-Ssh amounts. All ash is assimed to be disposed
of m-state. (Colurrm K) S

Puhlic Landfills
Capaclty based upon the historical throughput of - .
Conway (10,000 tpy), Lebanon (48,000 tpy), & Nashua .| :
(80,000 tpy}. (Column L) :

NCES Landfill
Capacity bassd upon permitted vearly tonnages
(Colm‘rm M) .

Turnkey Landfill
- Capacity estimates based upon permitted yearly
tonnages and current cdmpaction rates, (Column V)

Mt. Carberry
Capacity based upor permitted yearly tonnages (mot
including muli wastes). (Colurmn O)

- Available Capacity
The sum of the tolmages from all the ﬁcdﬂzes foreach
year. {Column P) ' :

Remaining Capacity after 30% diversion ~ Remaining Capacity after 40% diversion }

Subtract waste generation (w/. 30% diversion), | Subtract waste generation (w/ 40% diversion). '
from available capacity (less daily cover), A _ from available dapactty (legs daily pover). A

negative mumber indicates a shortfall. (Colurm Q) o negative number indicates a: ghortfll, (Column R) ‘_J

PCAS, 2003



.‘,. Year b:m_%

Eslimates of Available Caparcily and Waste Generation

m_m 2 Waste mmsmqmﬂc

4 PRIrTS

in New Hampshire 2003-2022

; Julal+ nead am emﬁcmm, ; A
1,280,950 1,402,540 1,051,980( 1,051,986 113,146 72,470 1,237 506 1,237 586
1,268,004 1,419,128 1,047,314 4,011,126 . 114,476 73,321 1,235,112 1,188,924
1,311,058 .1 435,610 1,042,253 969,035 115,806 74,173 1,232,232 1,158,015

- 1325871 1,451,938 1,035,654 925,611] 117,123 15017 1,728,824 1,117,750[
1,340,883 1,488 267 1,027,787 880,960 118,440 ._.m_mmm 1,222,087 1,075,261
T 13557951 1,484 556 1030217 890,757 119,757 . 78,704 1,235,678 1,087,219
1dr0707 1,500,824 1,050,647 804,554 121,075 77,548 1,249,260 1 089,177
1,385 619 1,517,253 1,062 077 0,352 122,392 783 1,262,860 1,111,135]
1 umm 646 ) 1532612 1,072,628 919,567 , . 123,6M ' 79,185 1,275,644 1,122,363
w1413 G672 1,547 971 71,083 580/ 828,783 124,870 79,979 1,288, .ﬁm 1,133,631
1,427,699 1,563,330 1,094,331 837,598} __ 126,108 80,772|. ) un; 212 1,144,379
1,441,725 1,578,689 -1,105,083 947 214 188,127 &1 566 1 _u..ﬁﬁm 1,218,906
1 .pcm = 1,594,048 1115834 056,429 189,997y 82,359 1,388,151 1,228 746
mmmm B709| 1,608,238 1125785 8649427 ° ) 191,648 .,! 83,002 1,400,508 1,239,682
._ 481 865 1,622,423 1,135,686 973,454 193335 | 83,825 1,412,860 1,250,618
H_mma_mmm 1,636,811 1,145 628 581987 {95,079 - 84558 1,425 215 | 1,261,554

il 1507578 1,680,708 T.H_.,wmmd 990,479 : 196,720 85,2491 1,437, 5701 i 1,272,490]
qﬁl.: 1,520,535 1,664,086 _1Jes480] /998,991 188411 86,024, 1,448,925 1,263,427
: 1,543,799 1673291 1,176 504 1,007 575 200,115 86,763 1,462,382 1,284,453
wm’ 1,546,663| - 4,603,506 - _1.185517] - 1.016,158 261,820 87,502 . 1,474,840 1,305,480
A.Em_m - 28,358,853 31,092,544 * 24,918,773 18,163,933 3,471,992 1,604,402 26,595,166 23,840,326

Notes for Table 1;

The implied precisian of 'data is a result of the calcUlstion process, and should nat be viswed as an mvmo_:_m
ﬁ:nc_mzos b igures are based upon 2030 censts and 2002 Dffice of Stale _u_m::_:u uaﬁozosm -
Waste Gereration is Based upon £.01bs/personiday. ’
330% diversion rate in 2007 assumes a {inear grawth from 25% in 2003 1o m.om. in mcow and remaining at moﬂu ﬁ_umammmﬁ
“40% diversion rate in 2007assumes a linear growth from 25 in 2003 to 40% in 2007 , and remaining at 40% thereafter.

3

"Select waste ("other”)

is eslimated at ©.31Ibs/personfday and inclitles asbesios

ash

f

Constiuction and demulition dabris is estimaled af 1.1lbs/merson/day with a E_gannmuza ralte of £6% decreasing to 35% In 2013 (due 1o Turikey _m:&‘ il _n_amSB
, freatment sludges and other solid wastes :mmn_sm Qm_uqmi_‘ ;

"Total waste generation reflects a 30% diverslon rate for MSW, - .
m,?.UE_ waste generation reflects a 40% diversion rate for MSW.

Flaonirg and Cammmnity Azsl-{anco Secton, HHDTEAT03

r



Estimates of Avallable Capacity and Waste Generation

Notes for Table 2!

The implied precision of data [s a result of the caletlation process, and should not be viswed as an "absolute”

"Tonnages

he Glaremont incinoratar currently provides disposal for abaut 44
*Includes the faciliiss for Lobanon {48,000 1py), Nashua (80,0001 tp
*The estimated Turnkey amotunts reflect achievements In denst
NCES tonnages do not Include requested expansion potantial
hat, Carbetry tonnages'do not include raqussted axpansion patental faf the site and o

of muhicipal cambustors are set in tha condilions oftha air and WMD permils. Co-
*The Penateok tonnages reflect recent modifiations to the WD parmit (575 (ad). Ash will be managed In the Franklin Landiill wntil 2009, Therealter, the ash
: Q00 1py to Mow Hampshite customers. The not armounl Is adjusted for ash that does not ha
yland Conway (10,000 tay). _
ty compaction. Possible fuitira developmert poténtial of the &ite is nat insluded .
for the site {fmown s Slage ). ,

*Anticipaled shortfall assumes 30% diverslor and the Inclusion of all wasta stepama.
"amticlprted shoifall assumes 43% diverslon and tha Inclusion of all wasta btreams,

Marudng dnd Conmunily bssistance Secl

v, NHOE S8 1 00

0 not include mill wastes.
Yhvailable capacity is the total amaount of capacity providad by 2|l faciliies ia the invenfory. :

Actual Existing Conditions (Permitied Capacity)
““““ i sl
209,875 22,000 _130,000 LI07,000 120000 92,500 1,655,304 ca7.7eal 417,798
200,875 22 000 130,000 1,045,504 120,000{ 32,500 1593.894] 358 762 - 394,970
~ 209,875 22000] 138,000 1045500 50000 32500f 1533,894] - 301,662| 374,579
200 675 22000 138 000 884,000 j 32,500 1,412,354 ] 183570 . __ 784,544
. a0987s 22,0000  138000) 884000 32 500 BT - ) I <1 -
209875 22.000 138,000 922,500 1,350,834 115,216] 263,675
209,875| 22000 138,000 522,500| __17350,834 101,625 251,717
149,875 22000 138,000 910,200 " i2vaSed 15,734 L 167.458]
149,875 23,000 138,000 910,200 .. 1218564 2 850 156,211
142,875 22,000 138,000 910,200 _ 1,278,594 3
_14BaTS 32,600 138,000 : j 388,394
ee..oods2@isl  2opoel  ys8gonl T [T . 368,304
148875| 22,600 138000 . 358,354
145,875 22,000 138,000 ) 342,375
148,875 22,600 138,000 342,375
148,875 22,000 128,600 j 343375
149,875 22,000 , 138,000 - e
- 148,675 22,000 148,000 |
, 149,75 22000 - 138000 -
| aeers| 92,000 el T 2.3
aEma4r _3417500 440,000 2,760,600 8741608 300,008) s56005] LS

17,647,347

is deducted from Penacock'scapacity.
ve a dedicated NH disposal ecation.




Cslimates of Available Capacity and Wasle Generalion

Table 3 - Potential m:o“:m: mm:mn::m Additional Capacity Provided U< a Possible mxﬁmsm_o: of the Mt. Carberry Landfill

REETIE) 200,875 107000 1,742,804 S Tsos.208 “Tsos,288
25018] 7 265375 1661,394 446282 4Bz 470
G 208,875 TR 354 389,162| ._.‘\‘I‘.@;H%m 378
26,018] 209875 —1499804] ool . 382,144
) . N.cm,mmm _ 1A99@%| " 277s07| " a2d,63g
26019 208,675 922,500 1,438,394 202,716 . 351,175
26,019 200575] . EE ) 43830 185,125 O smay
26,019 149,875 .1,366094 R [ <P . 254,950
E 143,875 1,356,094 - T Endsp T AT bik]

140875

1,388,094

145,875

138,000
138,000

428,875

478 875
__428.875]

428 875
425 875

149575
149,575

149,875

149,875 o - 428878
[ R b (-1 ) e . 428878
338,247 2417 500 2760,000)  _  9.741,600 200,000] 18,397 347

Notes for Table 3; . . .
The implied precision of datais 2 result of the nu_.n_.__pﬁﬁez pracess, 2nd should not be viewed as an "abscluie™. R - '
_._‘o::mmmm of municipal sombusters ara set in the conditions of the alr and E__(_D‘_um:.:;m. )
“The Penacook tennages refiect recent modifisations to the WD permit (575 1pd). Ash will bo Emumcmn in the Franklin Landfill until 2009. Thereafler, the ash must _um degducted from Panaceok's capacity.
*The Claremant incineratar currantly pravides disposat forabout 44,000 1py to New Hampshire customers. The net ameunt is adusted for mmr 1hat dees nol have a dodicaled dispasal localion.
“Inghudes tho facllities for Lebanen (48,000 1oy), Nashua (80,000 tpy)and Conway {10,000 ipy). i '
5The estimated Tusnkey ameunts refiect achievements in density compaclion. Passibla future develapment noﬁ:._n_ of the sile is not included, )
*NCES lennages do notinchide requested expansion potential for the sita {known as Slage IV).
“Mit. Dm&ma tennages include requested expansion potential for the site and do notinclude mill wastos.
*Availabla capacity is the total amount of capacity provided by all facifiliss ,_3_5@ inventony.
: Banticipated shartfall nssumes 30% dlverslon and the Inclusion of all waste W:..._mam‘

"Anticipated shartfall assumaos 40% divarsion and the Inclusion of all s.mm.-:"m_zwmiw

Planing and & ommundly Az clsbircn Saction, RHGE S0

3
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Town of Bethdehem
Docket # .
Exhibitp .
Uor~-yh WM
AMENDMENT TQ ZONING ORDINANCEL
RELATYVE TO INDUSTRY-4 (-4}, INDUSTRY 44 {I-4A]
AND INDUSTRY-3 (1-3) ZONINGC DISTRICTS

THE CHEY OF ROCHESTHER QRUAING.

. Toui Chapier 42, Sconon 42.2 of thw Genera! Ordinances of the Cliy of Rochagler
eriitied "Zoning Onsifiess and Zoning Map® as presently amended, be funther amended by
amending subgecting (I} tharcol by deleting from mu::‘ subsecilor subparzerashs (7) and fﬁ')
thereol in thalr enurety. and by substeuting in thelr stead the foliowing Sl.lbpii.i'_f—.'?{'arh. sUCh

sahpdrigraphs 10 be known resn2euively as subperzgraphs {7) and (8) of said suhszction by

{7 Amcndment Relating to Area Situate on Both Sides of
the Rochester Neck Roacd and betwaon the ijer.-?. That t3e following
daseribed area be reclassificd from 08 current Indestwy-4 (1-4) Zone”
and “Imdusicv=bA 1-4A)} Zoae™ clessification 0 oa "Tadusioy b (14
Zone” classificeron,

Rezinping &1 the senlusnes of the Cochees and Tsinglass Rivers; eneo
risnine in A general rorthorty and nonhwesterdy :i'm_lmﬂ along (he t thrend
of thz Cocheeo Rives to 2 point in tite thread of said siver af the nosthwes!
comer of Tus Mav 267 Lo 2 {as m eticet o5 of April 1, 2002); thenpe
wneing =nd rumung inoa southwestzly dirceivon elong sad lot hne o 2
point laceted ZA50 foel wasterly from the centeriine of the nght of way for
New [lampshirs Rovte 123, thenec wiming and summing in 2 southorly
grention onoa liae par JTie! 10 und 7507 [et easieriy c:-f' centerling for said
roa! and contineing to ‘he eartesiine of Rochesier Neck Road; thonee
twagsing end munning in g southeastarly direclion é‘.lor‘Jg the centerline of
Rechester Neck Roud o a polnt 2200 feot casteniy of the centerline of the
right ol way for Now Hampshire Rowe 125; thence urning and runeing m
2 south and soutbwesrerly Cirection or 2 e paralie: 1o ard 230G feer
caste=y of the caateiine of said roed and continuing ( the Barnpton
v lingg thence tuming and finping In A soulbeazrarly dirsetion alory
the Bamingion o line 10 the point whers seic town Hnc ietersests with
the thread ol ibe lsinglass River; thenes buning and mnning in @ gecerally
southwasterly dircetion along the thread of the Isinglass River 1o the point
of beginning,

T —

(6) Amendment Relatine to Area Situare on Both Sides of
the Rochester Neck Road and hetween the Rivers, That tie {ollowing
descrihed area be degjgnated as pmvimg an “Indestry-44 (T-4A) Zong”

aa

classificatlon:




Baginning a2 point in the thread of the Cochigeo River at the
rorinwest comer of Tax Mep 267 Lot 2 (asin ef'f'ﬂc:‘ as of »‘\p"' L, 2002,
ans thorce ring noa sewthwesieriy dirgetion along lot line of said
P 2e1 10 A point Jocatzd 2500 fees gastesly from the cone *anF ot she

ighl-of-way for MNew Mampshie Boute 123 thence toming snd runzing in
& southerly direstion glong a Ene neralle] to and 2500 feet easterly fom
the cemerling of ¢ald roag and sontmuing to the c2nterline of Rochester
Nzcx Rouad; thence tU"ﬂiﬂg and ranniag in 2 sputheagerly direction glong
the conterlina for said voad to & toint 3500 feet easivrly of the centurline of
the vight of way Tor Now Hampsaiez Route 125 theaee timming and
runring in 3 $0815, ssathwesterly direction on a tine parallel to and 3300
feen easterly of "he atanterline of the right of way for New Hampshie
Rouie 125 and continuing to the Bamingion towt line; thense tuming and
running :n a northwasterly dizector along srid towt hing, 1500 fast o o
noint logaled 2007 faet easterly ol the centerline o fthe sight-of-way for
said New Ha: npshl‘" Routs 125 thence lwning anc menning in 2 northeast
and nostherly direciion on © lne puralle! tooand 2002 fzet sosterly ol the
centoriine of the righi-ofway for saic New Hampsiire Rr;u te [23 crossing
the Rochester Neck Foed and continging to an iran prpe set in the groond
ot tend of g‘ne Rochesror Covntry Tlib and land of Waste Managemeant of
New [ampsiiee, Inc. (formetly Foresi Meadews Realty Trust) at a bisok
on strzam; thesce enrming 10 an sastesly dirschion W the twead of the
Coa:h-v- River: lirence follewing the thread of sald River 1o e pont of

beuinning. /—\

3 Chapric

subszciion (A) thereof entitlcd “RESIDENTIAL USES", by changing subparazraphs {3u) anc

(4AY thereof as fflows:

n1'SF2 A Rt R oL w2 11 n L 1) las  H Botail

iAd RESDENTIAL USES

M T lethy Heeaviers E M F. = 3 Wi ™ =N M w AT TWL T
A Senop 7 Shares Hame E ] ¥ ¥ ¥ B i w yONY W AT

o 42, S=ction 42.14 of the Genzral Ordirances of the Citv of Rochestor
prvitled "Parmirsed Usocs-Table 1" as presently amoended, he further smended by amendine

~
-
d

10, That Chapter 42, Sscvion 42,14 of thz Geneval Qrdinances of the Oy of Rochesiar

erzitled "Fermitied UsesaTable 17 as presenily amended, be furher amenied by amendin
sahseztian (0) theresf entitled “AGRICULTURALRECREATICN USEST, by changr:
sibparagraphs (67} amd (R) thereof as follows:

g
=l
e



"URES A R1 241 Bl Bl I 12 13 H (SRR Datuil
6] AGHICULTURAL-RRTREATION USES
ey Fio-wesr ane! Pland Nuorsee
and Cirennhiese v % N N ¥ i N N =Y MY N
(7 Amusgment Eier e b ~ ol [ E N A N BY [ hY
{5 Rucreariert Argz, “hv Camp Y ~ N E F I N N Y By I

IV, Thar Chepeer 42, Section 42,73 of the General Oxdinances of the Clty of Rochestar
ent:ticd "Special Lycontions” 25 presently amendad, be Dirther smendzd by inserting in subsaciien

(). subparagrapl {26} thereof entitled "Llderly Housing”, the words “Industry-37 in the s
senteries thergol alier the word YBusiness 2 and before the words “zoaing districts,”

m———" 3



Reguar City Council Meating
‘ August &, 2002
Adjustments the requast to razone land in East Rochester from 1-2 1 R-4. The
Committes unanimously recommendsd the zoning reguest be approved.

Counchior Walker MOVED 1o approve the zoning requested. Councilor
Stevens ssconded the mation. Councitor Stevens stated he spend time going
through the bulding and thai is the onvy logical use for ths building at this tima.
He said it would agd a ot to the area and less intrusive than anytring eise.
Councilor McManus notea he would vete against the rezosing. Mayor Hoerman
acreed with Councilor McManus and staled he is uncomfortahle changing too
much of the |-2 i residertial. There is a fairly fimit amount of I-2 Zoning.
Cauncilor Henderson said hie would vote for rezoning front 1-2 to resdentia!
zening. Councller Reed-Erickson added he plannsd to vole for the rezoning as
wizll.

Coungiior Lundborn MOVED to read the amandment by titdle onty for a
second reading. Councit Stevens seconded the mation, A UNENIMDUS voite vote
CARRIED the MOTION. Cecuncilor Lundborn read the Amandirent to Zoning
Ordinence Relative 1o Land Situste Northeasterfy of Weare Street in East
Rochester. Counci'or Lundbern MOVED adopting the Amandment 1o Zoning
Ordirance Relative to Land Situate Northeaste-ly of Weare Streel in East
Facnester. Counclior Keans seconded the motion. Councilor Torr recuested a
roil ¢ali vote be mken. Councilars Lindsay, Kzans, Walker, Torr, Sievens,
Lundborn, Healay, Henderson, Latterborr, ansd Resd-Erickson voted for
adaption of the amendment  Councilors Lavesqus, McManus and Mavaor
FHogrman voled to deny the amendmmert. The MOTION to adopt the amandment
CARRIED 10-3. The am=ndment is aitached 1o the minutes.

X Amendment to Zoning Ordinance Relative mdustry —4 {14}, Industry 4A (I-
4A) and Industry - 3 {I-3} Zoning Disiricts.

Councilor Lundbormn reported the Codes and Orinance met on July 18, 2002, At
that meeting there was a Public Hearing of Propesed Zoning Amendments
submilted by Waste Maragement . The oroposed rezoning was for industry 44
v Industry 4. There was alsc & seciicn from 34 which was withdrawn by Waste
Management . The Fianning Department did rat approve that portion either. He
noted the City Atlornay said it needed 10 by Included any ways. Counciior
Lundbern said the Committae unanimously voted o edopt the amendment as
amendsd by remaovsd the 3 (-2} zoning district.

Councilor Lurdborn MCVED reading the amendment for a secen? reading
v title only. Councliar Keans said she was uncomfartable removing 3 (8-3)
lgedy Housing. She stated If cne iype of housing is going o be allowed, then
hare are probally others that need o be allowed. She sdded a group or shared
ame has the potential of making e stigma, against those types of people that
chose to live In that kind of helUs'ng. She said she did not fee! it was heaithy for
the cormmun'ty 1o set up different grours of citizens, Councilor Keang stated that
shw had beet assuraed that whor the Zoning regulations and would be very
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Ragular City Council Meeting
. August B, 2002
pacific on definition of amusement anterprises. Councilor Lundborn said the
2ason the raquest went out io withdraw tha 3A was that thare wara othar 3A
zones through out the City and they did not want to give the opaortunity because
thay woukd be inappropriate for those tyre areas and flers is only one Zone 4,

Counclior Lurdaorn read the amendment for e-sscond read)
Courngilor Lundborn MOVED acogting ihe Am @em as amended r
-3} Councior Stevens seconded the mction]. A unsmimous voice voie
CARRIED the MOTION,

Counciior Lundbomn further reported at the me3th ny 18, 2007 also had
a maeting regarding licensing fees for pinball machines and vidso games and
whether or not tnere should e a semi-yeariy licensing fee. The sommities is
this in committee until it receives feedback from Atiormey Wensiey
ragardinta soecific auestion that had been askerd.

¢} Finjnce Committea

Mavar Hodymen reporied the Finance Commiltee wou'd meet on Tuesday,
August 13, 200

d] Public Safety Committee
Councilor Walkek said therc was o report fror the Zublic Safety Commlites.
i] Skate Board Perk Commitéee Raport

This item was discussed earlier in the " 1. Raports of Committeses.

e] Public Works Com

Counclior Tarr reportad thexCommittee had maet, but they did not have a
gquoram,  They did discuss the radstrooms and lunch counter at the Commons
and Mr. White, Director of Public YWorks has sent out the proposal o 2 company
ir Portamotth, but nothing has comi back yol.

Councilar Torr reportad the commitige Sad alsc met on June 5, 2002 and
they would like o discuss the Issue on Diguette Street. There is a company that
wanted 10 go 10 the water main and gat sol2 leads out of thera. Time s passing
on, Adeadiire had been diven to them andithe deadline is ¢oming near. fihe
peorie in the area do not get the streef pavadithis yeer, they will know whom o
biame. He added he was up thers the other day and nething had been dons.

Mr. Winders. Conservation Cammissionsr, exclained the company is waiting
for Wetlands permits, Councilor Lundborn said the gi.ty Manager should call Mr,
Horiang. g acded Mr. Horihans did assura Councll that it would be done past
haste, Coundilor Keans asked Counciler Torr to give a brief update or thg
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BOUTIN ASSOCIATES, rirc

S chern
Brenda E. Keith Town of Bethle

et #
Panibit @ 3- 0% WHE

February 28, 2003

Artn: Michael Guilfoy, P.E.

NH Department of Environmental Services

Waste Management Division

Permitung and Design Review Section Viz E-maii & TUSPS
6 Hazen Drive, P.Q. Box 95

Concord, NI 03301-6508

Ra: Staee IV Standard Permit Application, North Countyy Environmenial Services, Inc.

Dear Mr. Guilfoy:

We write to draw vour atiention to an omission in INorth Country Environmentzal
Services, Inc.s’ ("NCES”) Stage [V application now under consideration by the Department of
Solid Waste Management. We enclosc a copy of the pertinent page from Section {1 of the
application, entitied “Status of Other Permits/Approvals,”

, Under RSA 149-M:9(X}, the Department shall not issue a permit for a solid waste facility
unless the facility meets the terms and conditions required -in tules adopted by the commissioner.
ENV-Wm 214.07 Status of Other Permits/Approvals indicates that the applicant shall identify
anc provide the status of other required permits and approvals, including all local pernnts or
zpprovals which are, or may be required for the facility. See Eanv-Wimn 314.07(a). Therefore,
NCES must properly disclose the status of local zoning approvals under Env-Wm 314.07, which
it has not done. NCES failed to check off any status under “Tocal zoning approval or zoning
variance” on Page I11-2. If, however, NCES has supplied a revised Page I11-2, we request a copy
of that revision. If there is no revised Page [11-2, then the application 1s incomplete.

As you know, NCES doss not as vet have any variance or speclal exception 1o operate a
landfill outside of the Town of Bethlehem’s zone where, by court decree, the use 1s permitted,
i.e., the 51 acres addressed in North Country Environmental Services v. Bethlehem, 146 ™. H.
348 (2001)(“NCES I'"). Nor has NCES applied for either a variance or special exception. Stage
TV, as designed, will be partially sited outside the approved zone. Of course, as vou are also
aware, the issue of whether NCES needs a variance or special exception is curently being
litigated 1 Grafton Country Superior Court. This does not relisve NCES’s obligation to disclose
the zoning status of its proposed expansion.

One of the requirements for finding a public benefit, is that the views of the local
" community and its governing body be considered. See RSA 148-M:11{IV){a)., The commuaity
has, by voting on more than one occasion to adopt vanous zoning amendments, expreased the

Cre Buttrick Boad - P.Q. Box 1107 - Londonderry, NII 03053 - 6H03.432.9500 - 603.432.7419 {ha)
Fmail: Bheith@lhowsinlaw com

Web site: wwe.boutinlaw cam
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BOUTIN ASSOCTATES, pric

Michael Guilfoy
Tebruary 28, 2003
Page 2

view that the landfill not be expanded. Nothing in the NCES T decisicn precludes the
enforcement of thase zoning amendments, nor did it obviate their effecr as stating the view and
applicable land use regulation in Bethichem.

Thank you for your help 1n this matter.

Sincerely,

c, Town of Bathlehem

Bryan Gould, Esq.
File
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_u.w_,:i __d_.: Em Umm >_a xcmo:amm D,Em ian *:q open UE:E@ combuskion and
incinetation; pther process emissions andfor fandfill gas control per the requirtements of
RSA 125-C, RSA, 125t andfor Env-A 100-1300.

11/03/00 531/

Groundwater Dormit from the DES Groundwaler Protection Rureau, por the 1equirements
of RSA 4i8-A, RSA 485-C and/or Lnv-Ws 410,

Lasl Revisod 12M15/00 11082

Permil from the DES Water Division to dredge, fill or significantly alter the terrain per the
requirements of RSA 485-A:17 and Env-Ws 415,

With Solid Wasia
Permit Application

Permit frum the DES Wellands Bureau to dredge and fill in or adjacent to the surface
waters of the state, per he requirements of RSA 482-A and Wit 100-800,

 Facrmit for driveway access onjo any Class Lor Ciass 1l :6:23 or stale maintained
partion of a Class I highway, rom the NH Department of Transporiation (NHDOT}, per

the requirements of RSA 236:13.

Permil from NHDOT to uperate and maintain a junkyard within 1000 feet of, or visible
from, the main traveled way of lhe infersiate, federal aid primary, ot turnpike systems, per
the requirsments of REA 236:90-110.

Loca!l zuning approval or Zoning variance,

|

Lacal _u.___._a_jm permits and site plan approval(s).

Site plan review of the following aspects of vperalions may be required

bui only ta the extent that such review and conditions of approval do nc

intruda upon or frustrate the regulatory aulhority of NHDES: traffic and
roads, landscaping, bullding specifications, snow and sewage removal,
signage and similar matlers. This site pian review jurisdiction must also
be exerclsed in gond faith and wilhowt exclusionarny sifoct.

Other (specify):

Page lll 2 Standard Permit Application Form far SW Landiill

Revised 271998




Brenda
To: maguilfoy@des.state.nh.us
Subject: 3tage IV Application of NCES - Bethlehem

Dear Mr. Guilfoy,

| have atiached a letler, with & copy of the lelter and its enclosure to Tollow via mail,
guilfoy1 cez

Thank you,

Brenda E. Keith
Boutin & Associates
603-432-0566



